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ILLIAM Blackstone, born 
July 10th, 1723, was the 
posthumous son of a 
London tradesman. “If 
Blackstone’s father—the 


silk mercer of Cheapside 

had not died before his son entered the 
world,” says an English writer, “the au- 
thor of the Commentaries on the Laws of 
England might have lived and died a 
prosperous tradesman—a citizen of ‘cred- 
it and renown’ like worthy John Gilpin, 


and nothing more. But Fate ordered oth- 
erwise. The silk mercer died, and young 
William Blackstone fell to the care of his 
maternal uncle, Mr. Thomas Bigg, an 
eminent surgeon of London, by whom, 
at the age of seven, he was put to school 
at what his biographer calls ‘an excellent 
seminary, —to wit, the Charterhouse, the 
school of Addison and Steele, of Thack- 
eray and Leech.” 


Seminary and College Days. 


“So assiduous was he in his studies 
that at fifteen he had got to the top of 
the school and was fit for Oxford, whith- 
er he went shortly afterwards as an ex- 
hibitioner of Pembroke College,—the 
same college where, a few years before, 
Samuel Johnson, a poor scholar, with 
characteristic independence of spirit, had 
flung away the new shoes which someone 
in pity of his shabbiness had put at 
his door. Here at Oxford Blackstone as- 
similated much Latin and Greek, logic 
and mathematics, and achieved a fellow- 
ship at All Souls. He even composed a 
treatise on architecture, but the ‘mistress 
of his willing soul’ was poetry.” 


Poetic Talent. 


“It was a poetical age; the stars of 
Swift and Pope were setting, but the 
stars of Thomson and Akenside, of Shen- 
stone and Gray, were rising, and Black- 
stone had undeniably a very pretty gift 
that way. Already at school he had won 
a gold medal for a poem on Milton, and 
the fugitive pieces which he afterwards 
collected show that he might have won an 
honorable place among the poets of the 
Augustan age of England. The motto 
he prefixed to these effusions was the line 
from Horace: Nec lusisse pudet, sed non 
incidere ludum, which may be roughly 
rendered: ‘I shame not to have had my 
fling ; shame’s his who cannot stop.’ Con- 
scious that poetry was not his life work; 
conscious, probably, of his own limita- 
tions in the art,—he bade farewell to his 
muse in some excellent lines, and girded 
himself up for his severer studies.” 


Blackstone as a Law Student. 


“Tt was no primrose path which he had 
chosen for himself in this study of the 
law, but a steep and thorny track. There 
was nothing in the legal London of the 
eighteenth century of the well-ordered 
academic life to which he was used at 
Oxford ; no system of professional train- 
ing. The age of moots and readings was 
past and that of ‘pupilizing’ had not be- 
gun. This is how he sketches the novi- 
tiate of the law student of his day. ‘We 
may appeal to the experience of every sen- 
sible lawyer whether anything can be 
more hazardous and discouraging than 
the usual entrance on the study of the 
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law. A raw and inexperienced youth in 
the most dangerous season of his life 
is transplanted on a sudden into the 
midst of allurements to pleasure, without 
any restraint or check, but what his own 
prudence can suggest; with no public di- 
rection in what course to pursue his in- 
quiries—no private assistance to remove 
the distresses and difficulties which will 
always embarrass a beginner. In this sit- 
uation he is expected to sequester him- 
self from the world, and by a tedious, 
lonely process to extract the theory of 
law from a mass of undigested learning, 
or else by an assiduous attendance on the 
courts to pick up theory and practice to- 
gether sufficient to qualify him for the 
ordinary run of business.” We have 
changed all that now, thanks very much 
to Blackstone himself. The law student 
of to-day has his director of studies, his 
student’s library, his lectures, his prizes, 
his moots and debating societies. Had 


Blackstone himself enjoyed the last ad- 
vantage—practised declamation in a de- 
bating society—he might have won his 
way to professional distinction earlier; 
for, as his biographer admits, he was ‘not 
happy in a graceful delivery and a flow 


of elocution, and so acquired little notice 
and little practice.” Well was it, however, 
for the world that he did not, for as a 
busy junior he could never have laid the 
foundations of that wide legal learning 
which shines forth in the Commentaries. 
We, looking back, can see this, but 
Blackstone only saw that he had been 
waiting vainly on Fortune, the fickle god- 
dess, for nearly seven years after his call 
(1746), and he made up his mind to woo 
her smiles no longer, but to retire to his 
fellowship at All Souls.” 


Blackstone as an Oxford Don. 


“A most useful member of the college 
he proved. As bursar he put the college 
muniments in order, he reformed the 
system of accounts, completed the Cod- 
rington Library, and by an essay on Col- 
lateral Consanguinity did much to re- 
lieve the college from troublesome claims 
by remote kindred of the founder. As a 
delegate of the University press he made 
himself master of the mechanical part of 
printing, remedied abuses, and rescued 
the press from the ‘indolent obscurity’ in- 
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to which it had sunk. As visitor of 
Queen’s College he was instrumental in 
building the fine facade of that college 
which now fronts the High street. 
Wherever he went Blackstone brought 
with him—all his life—an active, orderly, 
reforming mind, and an enormous capac- 
ity for taking pains.” 


Law Lectures. 


At the suggestion of Murray, after- 
wards Lord Mansfield, Blackstone deliv- 
ered a series of lectures on English law, 
on his own account, at Oxford, “and the 
experiment proved eminently successful. 
The lectures are attended, we are told, 
by a ‘very crowded class of young men 
of the first families, characters, and 
hopes,’ and Blackstone’s fame as a lawyer 
grew in proportion. The King paid him 
the compliment of asking him to read his 
lectures to the Prince of Wales, after- 
wards George III. An edition of the 
Great Charter and of the Charter of the 
Forest, which he published at this time, 
added much to his reputation; and so 
when, a year or two after, a professor 
was to be appointed under Mr. Viner’s 
bequest to the University, Blackstone was 
unanimously chosen.” 

Jeremy Bentham, however, who attend- 
ed the lectures, declares that Blackstone 
was a “formal, precise, and affected lec- 
turer—just what you would expect from 
the character of his writings—cold, re- 
served, and wary, exhibiting a frigid 
pride.” But this estimate need not sur- 
prise us when we recall the mental atti- 
tude of Bentham, who states that to no 
small part of the lectures he listened 
“with rebel ears.” 


Vinerian Professorship. 


“For four years Blackstone was Viner- 
ian Professor, a period signalized by the 
composition of those lectures which be- 
came known to fame as the Commenta- 
ries, and which, so it is said, brought the 
fortunate author a return of no less than 
£14,000—probably the largest remunera- 
tion the author of a single legal treatise 
has even been able to secure. Black- 
stone’s practice at the bar increasing, he 
resigned his Vinerian Professorship in 
1762, being succeeded by Robert Cham- 
bers, afterwards Chief Justice of Bengal, 








but best remembered as an_ intimate 
friend of Dr. Johnson. In 1777 Cham- 
bers was succeeded by Richard Woode- 
son, who wrote several legal works of 
no great note, and in 1793 he in turn gave 
place to James Blackstone, a son of the 
first professor. A new distinction was 
conferred upon the post when, in 1882, 
Mr. A. V. Dicey was elected to fill it; for 
his lectures have given us his classic work 
on the English Constitution, and his no 
less interesting and valuable Law and 
Opinion in England.” 


Legal Practice. 


“In 1759 on the strength of his rising 
fame, Blackstone had taken chambers 
again in the Temple, and his own reports 
(King’s Bench), covering the whole 
period from his call to his death (1746- 
1779), show that his services were in- 
creasingly in demand. His name con- 
stantly appears in the arguments before 
Lord Mansfield. In 1760 he was invited 
by Chief Justice Willes to take the coif. 
In 1763 he become Solicitor General to 
the Queen and a Bencher of his Inn,— 
the Middle Temple. But it was not un- 
til 1765 that the first volume of his fam- 
ous Commentaries, based on his lectures, 
made its appearance.” 


Composition of the Commentaries. 


“The Commentaries were written on 
the first floor (south) of 2 Brick court, 
Temple, but not without interruption 
from a lively neighbor. Oliver Gold- 
smith, recently enriched to the amount 
of £500 by the profits of the Good-Na- 
tured Man, had invested the money in 
the purchase of chambers on the second 
floor of the Brick court, exactly over 
Blackstone’s head, and these chambers 
were the scene of much hilarious festiv- 
ity. Sometimes it was ‘a cheerful little 
hop,’ at other times a supper party with 
blindman’s buff, forfeits and games of 
cards, diversified with Irish songs, or a 
minuet danced by Goldsmith with an Irish 
lady, in which the poet testified the ex- 
uberance of his spirits by wearing his 
wig back to front, or tossing it gaily up 
to the ceiling. ‘Very probably,’ said Lord 
Chief Justice Whiteside, ‘while Black- 
stone was deep in the mysteries of the 
Feudal system, his investigations were in- 
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terrupted by the merry companions of 
Goldsmith singing lustily ‘The Three 
Jolly Pigeons.’ These overhead revels 
naturally did not assist the progress of 
the great work, and were the subject of 
frequent complaint on the part of the 
Doctor of Laws against the Doctor of 
Physic.” But we may well overlook the 
eccentricities and faults of Ireland’s 
sweetest poet when we remember the 
splendor of his genius. We may say with 
Dr. Johnson, who, when he first learned 
that Goldsmith was dead, sadly re- 
marked: “Poor Goldy was wild—very 
wild—but he is so no more.” 

“Another interesting circumstance is 
related by Dr. Scott. ‘Blackstone,’ he 
says, ‘a sober man, composed his Com- 
mentaries with a bottle of port before 
him, and found his mind invigorated and 
supported in the fatigue of his great 
work by a temperate use of it.’ ” 


Member of Parliament. 


“With his return to practice in London, 
Blackstone entered Parliament as a mem- 
ber for Westbury. Wilkes, the notorious 
agitator, had just then set the country in 
a blaze with an obscene and impious libel, 
and in consequence had been expelled 
from the House of Commons, and Lutt- 
rell elected in his place. This election of 
Luttrell, known as the Middlesex elec- 
tion, was challenged by the Whigs as un- 
constitutional on the ground that Wilkes’ 
expulsion did not create in him an inca- 
pacity of being re-elected. The Tories 
brought on a motion to declare Luttrell 
duly elected, and Blackstone, being put 
forward to support it, gave it as his opin- 
ion that Wilkes was by the common !aw 
disqualified from sitting in the House. 
Grenville, on behalf of the Whigs, re- 
torted by reading a passage from the 
Commentaries (p. 162) stating the causes 
of disqualification, none of which applied 
to Wilkes. Instead of defending himself, 
Blackstone, according to Philo-Junius, 
‘sunk under the charge in an agony of 
confusion and despair.’ ‘It is well 
known,’ says the same writer, describing 
the scene, ‘that there was a pause of some 
minutes in the House, from a general ex- 
pectation that the doctor would say some- 
thing in his own defense, but it seems 
that his faculties were too much over- 
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powered to think of those subtleties and 
refinements which have since occurred to 
him.’ Smart party journalism of this 
kind must not be taken too seriously. 
Blackstone was silent, partly because he 
was not naturally a ready debater, and 
partly because your deep thinker takes 
longer to adjust his ideas. But Sir 
Fletcher Norton—an expert debater— 
came to his rescue and turned the laugh 
against Grenville: ‘I wish,’ he said, ‘the 
honorable gentleman instead of shaking 
his head, would shake a good argument 
out of it.’” 

“The passage in question from the 
Commentaries furnished, no doubt, a cap- 
ital argumentum ad hominem for debat- 
ing purposes, but it was not inconsistent 
with Blackstone’s Parliamentary view. 
It enumerated the disqualifications for 
serving in Parliament, not mentioning the 
case of expulsion, which, no doubt, Black- 
stone had not thought of before, and con- 
cluded with these words, ‘But, subject to 
these restrictions and disqualifications, 
every subject of the realm is eligible of 
common right.’ In subsequent editions 
of his work Blackstone added Exclusion 
from the House to the list, and hence 
arose the practice at Whig banquets of 
giving as a toast ‘The First Edition of 
Blackstone’s Commentaries.’ Whatever 
the merits of the controversy, its result 
was to disenchant Blackstone with Par- 
liamentary life. It taught him the lesson 
—to use his own words—that ‘amid the 
rage of contending parties a man of mod- 
eration must expect to meet with no quar- 
ter from any side.’ ” 


Letters of Junius. 


“Junius’s Anti-Blackstonian letters,” 
wrote Mr. N. W. Sibley, “are some five 
in number, some of which were written 
under the nom de guerre of Philo-Junius. 
Speaking of the learned Commentator’s 
action in the Wilkes’ controversy, the 
great satirist wrote: “Doctor Blackstone 
is solicitor to the Queen. The doctor 
recollected that he had a place to pre- 
serve, though he forgot he had a repu- 
tation to lose. We have now the good 
fortune to understand the law, and reason 
the doctor’s book may safely be consulted, 
but whoever wishes to cheat a neighbor 
of his estate, or to rob a country of its 
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rights, need make no scruple of con- 
sulting the doctor himself.’ In the let- 
ter which he openly addressed to Dr. 
Blackstone, Solicitor General to Her 
Majesty, Junius declared that the omis- 
sion of a previous expulsion from 
the category of incapacities to sit in the 
House of Commons amounted to so 
grave a defect in the Commentaries as 
to render them—what Blackstone him- 
self called unrepealed penal laws—‘a 
snare to the unwary.’ Junius conclud- 
ed: ‘If I were personally your enemy 
I should dwell with a malignant pleas- 
ure upon these great and useful qual- 
ifications, which you certainly possess, 
and by which you once acquired, 
though they could not preserve to you, 
the respect and esteem of your country. 
I should enumerate the honors you have 
lost, and the virtues you have disgraced ; 
but, having no private resentments to 
gratify, I think it sufficient to have given 
my opinion of your public conduct, leav- 
ing the punishment it deserves to your 
closet and yourself.’ To employ Edmund 
Burke’s language about Junius, he made 
the doctor his quarry, and made him bleed 
beneath the wounds of his talons. On 
the other hand, Blackstone’s oration in 
the House of Commons on Wilkes’ re- 
election, while it gave birth to a literature 
almost as extensive as that of the Ger- 
man critics on Cicero’s ‘Oratio pro Mur- 
ena,’ found able defenders, and the doc- 
tor’s reply to Junius was not wanting in 
incisiveness. It is impossible not to rec- 
ognize the force of his defense that the 
House had the power to pass a law on a 
particular person, that the privilegium of 
the Roman law furnished a parallel, and 
that acts of attainder afforded apt in- 
stances of laws passed against particular 
persons. But perhaps Junius won a tri- 
umph over the doctor, by his pointing out 
that the latter attributed to a resolution 
of one House the force of.law, and that 
in 1698 an expelled member was re-elect- 
ed and sat again in the House. Besides 
his support of the government in Wilkes’ 
case, Blackstone incurred the censure of 
Junius for having been an adviser of Sir 
James Lowther against the Duke of Port- 
land in the dispute concerning the Cum- 
berland Crown lands in Inglewood For- 
est upon the obsolete law of nullum tem- 
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pus. 
Junius under the nom de guerre of ‘Sim- 


But perhaps the letter written by 


plex,’ protesting against the pardon 
granted to one Quirk, a rioter during the 
Wilkes’ contest, contains the most elab- 
orate satire written by Junius on Black- 
stone. The innuendo in the letter seems 
to lie in imputing to Blackstone that he 
never gave advice consistent with his 
statement of the law in the Commen- 
taries. But, so far from denouncing his 
Commentaries on this occasion as ‘a snare 
for the unwary,’ Junius said: “The re- 
spect due to his (Blackstone’s) writings 
will probably increase with the contempt 
due to his character, and his works will 
be quoted when he himself is forgotten or 
despised.’ ” 


Opposition to Law Reform. 


In 1731 Parliament enacted that there- 
after all proceedings in the courts should 
be in the English language, written in 
common legible hand, and in words at 
length. “Such eminent personages, how- 
ever, as Mr. Justice Blackstone and Lord 
Chief Justice Ellenborough,”’ says the 
Daily Telegraph, “frankly confessed that 
they regretted the halcyon days when 
Norman-French and Latin were the legal 
tongues. Norman-French, though fairly 
copious as to vocabulary, was not always 
equal to demands made upon it by legal 
gentlemen. Occasionally they found 
themselves compelled to eke out their 
Norman-French with English. An ad- 
dress to a grand jury is preserved, in 
which that body was being at once cau- 
tioned against the dangers of Popery, and 
reminded of the enormity of the offense 
of those who received stolen goods. ‘Car 
jeo dye, remarks the draftsman, “pur 
leur amendment, ils sont semblable als 
vipers labouring to eat out the bowells 
del terre, which brings them forth. De 
Jesuits leur positions sont damnable. La 
Pape a deposyer Royes ceo est le badge 
et token del Antichrist. Doyes etre care- 
ful to discover aux. Receivers of stolen 
goods are semblable a les horse-leeches 
which still cry, “Bring, bring.” ’ This was 
the jargon which Cromwell abolished and 
King Charles II. restored to the courts, 
and which Mr. Justice Blackstone lament- 


ed.” 
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Promotion to the Bench. 


“In 1770 Blackstone was raised to the 
bench as a judge of the common pleas, 
and continued to sit until his death, nine 
years later. But the great commentator 
on the laws of England was not destined 
to develop into the great judge,—the rival 
of Mansfield or Buller. He was lacking 
in initiative,—too cautious in his views; 
too scrupulous in his adherence to formal- 
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BLACKSTONE'S TOMB. 
In St. Peter's Church, Wallingford, England. * 


[From photograph recently taken by Mr. Albert S. Osborn, and 
reprinted by his kind permission. Inquiries made of a number of vil- 
lagers disclosed the interesting fact that they had never heard of the 
Great Commentator.—Ed.] 


ities. The reputation he has left is that 
of a sound and painstaking judge, not a 
judge of the brilliant or architectonic or- 
der.” 


Disposition. 


“He was not too busy to find time for 
innocent amusements. He was, says his 
brother-in-law, ‘notwithstanding his con- 
tracted brow (owing in a great measure 
to his being very near sighted) and an ap- 
pearance of sternness in his countenance, 
often mistaken for ill-nature, a cheerful, 
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agreeable, and facetious companion.’ 
But all men have their failings, and his 
was a constitutional irritability of temper, 
increased in later years by a strong ner- 
vous affection. This may be illustrated 
by an anecdote related by the author of 
The Biographical History of Sir William 
Blackstone: ‘I was perfectly well ac- 
quainted with a certain bookseller, who 
told me that, upon hearing Mr. Black- 
stone had commenced Doctor of Civil 
Law, the next time he did him the honor 
of a visit, he (the bookseller) in the 
course of conversation, and out of pure 
respect, called the new made civilian, 
“Doctor.” This familiar manner of ac- 
costing him (as he was pleased to term 
it) put him in such a passion, and had 
such an instantaneous and violent effect, 
-and operated upon him to so alarming a 
degree, that the poor bookseller thought 
he should have been obliged to send for 
a doctor. People in these days put such 


irritability down to temperament, and are 
rather proud of it. 


Not so Blackstone. 
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He was—so Lord Stowell tells us—the 
only man he had ever known who ac- 
knowledged and bewailed his bad tem- 


,” 


per. 


Wallingford. 


“His home was at Priory Place, Wall- 
ingford,—conveniently situate between 
London and Oxford,—and here, as else- 
where, he was active in local improve- 
ments, in road making and bridge build- 
ing; the bridge at Shillingford, well 
known to lovers of the Thames, is one 
which we owe to him. To his architec- 
tural talents, liberal disposition, and judi- 
cious zeal, Wallingford likewise owes the 
rebuilding of the handsome fabric, St. 
Peter’s Church. He died on February 
14th, 1780, in the fifty-seventh year of 
his age, and was buried in a vault built 
for his family in this church.” 

The foregoing sketch is mainly com- 
piled from various articles heretofore 
published in The London Law Times. 





Spire of St. Peter's Church, Wallingford. A beautiful scene photographed 
by Mr. W. J. Kinsley of New York and printed by his special permission. 


In this church 


stands Blackstone's tomb shown on the preceding page. 





TheStage Lawyer _ 


BY ALEXANDER OTIS 
of 


the Rochester (N. Y.) Bar 


Author of “Hearts are Trumps” and 
‘The Man and the Dragon.” 


HEN a young woman 
arises to address the 
judges of one of our ap- 
pellate courts, the elderly 
jurists are apt to listen 
to her with a tolerant 

smile of indulgence. She is an innova- 
tion; and’ try as they will, they can’t be- 
come accustomed to the invasion of the 
gentler sex into the purlieu of jurispru- 
dence. Yet, curiously enough, the first 
“stage lawyer” of the English drama was 
a woman, and declaimed upon the 
“Quality of Mercy” some four centuries 
in advance of her times. 

A New York supreme court justice 
has recently pointed out how technical 


was Portia’s construction of Shylock’s 
contract with the merchant Antonio, but 
the young lady was not at ail troubled 
by the frightful precedent she was es- 
tablishing. 

It is difficult to consider the trial scene 
in the Merchant of Venice seriously from 


a legal point of view. Imagine it! Such 
a contract actually brought into court 
with a demand for specific performance! 
And yet the fair jurist calmly decides 
that Shylock is legally entitled to his 
pound of flesh if he can manage to take 
it without spilling one drop of Christian 
blood! 

The dramatic effect of all this is won- 
derful, but from the legal point of view 
the absurdity has only just begun. Hav- 
ing decided this peculiar equity suit, Por- 
tia proceeds to formulate a criminal ac- 
cusation against Shylock, and, without 
the formality of arrest or indictment, 
places him on trial on the charge of con- 
spiracy against the life of Antonio, finds 
him guilty, on the evidence adduced in 
the civil action, and then and there sen- 
tences him to the forfeiture of his entire 
estate, both real and personal, and re- 


William Elliott as Raymond Floriot, the son 
and lawyer, in the Henry W. Savage produc- 
tion of “ Madam X.”" 


duces him to beggary. A most effective 
denouement, but it isn’t justice and it isn’t 
law. The excellent young woman whom 
we all admire for her well phrased ideas 
on “mercy” wouldn’t be a safe person to 
preside over a night police court. She 
isn’t “fossilized,” however, though she is 
almost four hundred years old! 

If the greatest dramatic artist of any 
clime or time thus felt at liberty to maul 
and mux law and legal procedure in or- 
der to produce the desired dramatic ef- 
fect, what can well be expected of the 
lesser lights of the English drama? 

As a matter of fact, other dramatists, 
while equally careless about the law, 
have dealt less kindly with the lawyer. 
When all is said, Portia was a charming 
young lady when she kept within her own 
“sphere” and didn’t go about “suffra- 
getting.” The legal practitioner has never 
been a popular stage character, taken bye 
and large, and he sank to the lowest 
depths behind the footlights when “Uncle 
Tom’s Cabin” was on the decline and the 
advertisements read: “Two Topseys, 
two Funny Markses, and a Double Pack 
of Bloodhounds.” 

But long before the antislavery agita- 
tion the attorney seems to have been in 
bad odor with the dramatist. Most of 
the old-school playwrights were of the 
“Grub street” order, and one peculiarity 
that marked the Grub street folk was 
their famished condition from lack of 
“grub.” So it often happened that poets 
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The Court Room Scene in “Madam X.” 


and dramatists were hard up, and were, 
through legal process, cast into sponging 
houses. It is small wonder, therefore, 
that they thought ill of the law, and often 
vented their spleen on the attorney 
through the creatures of their imagina- 
tion. It is only human to “get even;” 
but the result has been that the profession 
has suffered through the poet’s revenge 
in the characterization of the “stage law- 
yer.” 

On the other side of the ledger, at- 
torneys to this day are apt to look askance 
upon poets, dramatists, and long haired 
geniuses generally, on the theory that 
such esthetic personages cannot be ex- 
pected to settle a judgment until after 
an order to punish for contempt in sup- 
plementary proceedings. Surely the man 
of law has a right to his innings; but the 
result has been that law and literature 
have been at loggerheads for a genera- 
tions. 

Only recently the most brilliant wit 
among modern dramatic writers has fol- 
lowed the traditions of his craft and held 
up the legal profession to ridicule. One 


cannot help wondering whether Mr. Ber- 
nard Shaw had not just been served with 
legal process of some sort at the instance 
of an unfeeling and unpoetic solicitor 
when he penned that amusing farce, 
“You Never Can Tell,” which has been 
acted in this country recently. For the 
sake of the legal profession let us de- 
voutly hope that the dramatist never 
gets into trouble with his tailor, or other 
grasping tradesman. 

As a fair illustration of the way the 
“stage lawyer” is maligned and made 
ridiculous, I will quote briefly from a 
scene in “You Never Can Tell.’ 

A young lady is dining with an attor- 
ney at a summer hotel, and the following 
conversation with their waiter ensues: 

Young Lady. Is your son a waiter, 
too, William? 

Waiter. (Serving fowl.) Oh _ no, 
Miss, he’s too impetuous ; he’s at the bar. 

Lawyer. (Patronizingly.) A potman, 
eh? 

Waiter. No sir, the other bar; your 
profession, sir—a Q. C., sir. 
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Lawyer. (Embarrassed.) 1 am sure 
I beg your pardon. 
Waiter. Not at all, sir, a very natural 


mistake I am sure, sir. I’ve often wished 
he was a potman, sir. Had to support 
him until he was thirty-seven; but doing 
well now, sir. 

Lawyer. Modern democracy! 

Waiter. No sir, not democracy; only 
education, sir; scholarships, sir; Cam- 
bridge local, sir; Sidney Sussex College, 
sir; very good thing for him, sir; he 
never had any turn -for real work, sir! 

If “potman” is translated “bartender,” 
an American reader may be able to catch 
a glimpse of the satire, even though the 
dialogue be written in British patots. 
Even at that the average American attor- 
ney will find it difficult to appreciate what 
an insult to the profession was intended 
by Mr. Shaw. Our only possible retalia- 
tion is once more to hope that he will 
never be annoyed by process servers. 

Whether or ‘not I have suggested the 
correct reason, the fact remains indis- 
putable that the lawyer has seldom been 
a popular character on the stage. Of 
course there are exceptions that prove 
the rule, and now and then the dramatist 
finds use for a man of law to serve the 
purpose of Deus ex machina, and pull 
the shrinking heroine out of the clutches 
of the villian; but far more frequently he 
is the rascal in whose fertile, but morally 
distorted, brain, is concocted the scheme 
whereby she is robbed and cheated and 
placed in the most deplorable plight, all 
for the dramatic purpose of giving the 
hero scope for the display of wonderful 
powers of valor and adroit skill in the 
denouement. 

And after all, why should not this be 
so, as long as the audience is interested 
and amused? Why should a dramatist 
bother his head about the correct por- 
trayal of legal principles and procedure? 
This is not the end or aim of his art. 
Plays are dashed off with a very broad 
brush. They are to other literature what 
scene painting is to art. Nothing can be 
photographic, nothing detailed; it is all 
meant to be viewed under glaring lights, 
with the strains of the orchestra and the 
mazes of the dance. A theater is neither 


a court nor a law school, and if the dram- 
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atist were true in his picture of law and 
lawyers he would probably please no one. 

One other fact must be borne in mind 
in criticizing stage conceptions of what 
the law is and what manner of men are 
they who devote their lives to its study. 
Most of our plays are stolen or adapted 
from the French, whose legal system is 
so utterly different from our own. 

Even when the dramatist or novel writ- 
er who undertakes to deal with law and 
lawyers chances to have had some legal 
education, he is apt to find that this 
knowledge rather hampers his imagina- 
tion, dragging like a ball and chain on his 
flowing pen, encumbering his fancy with 
forms and actualities. He has passed his 
legal career trying to twist facts to fit the 
law. In every litigation the evidence has 
to be stretched or lopped off to dovetail 
with some Procrustean statute or deci- 
sion. 

Imagine, then, the relief when an at- 
torney takes up his pen to construct a 
novel or the plot of a drama! He sudden- 
ly finds himself master of the situation in 
a new and delightful way. He discovers 
that he can control the destinies of his 
dream-children by manufacturing the law 
to suit the needs of the situation. 

In my personal experience, I found, in 
the construction of my first novel, after I 
had managed to tie all my characters up 
into a double-bow knot, and couldn’t quite 
see the way clear to extricate them, the 
whole dilemma was easily solved by “‘fak- 
ing” a statute which would put everyone 
to rights. The act has never been judi- 
cially construed, but I fear it would make 
people dance to some very peculiar tunes. 
However, it served its purpose and its 
“sec. 4” read: “This act shall take effect 
immediately.” That turned the trick for 
me. It made no difference how absurd 
was the law, “sec. 4” was all that was re- 
quired to lend the essential vrai semblance 
to this remarkable piece of off-hand legis- 
lation. 

Of course, as already admitted, there 
have been a few well conceived stage 
lawyers who have walked and talked be- 
hind the footlights in a way to honor the 
profession. Now and then some drama- 
tist finds wind to breathe into a legal 
practitioner the breath of life; but it is 
not the laborious purpose of this article to 
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review the history of the stage, and cata- 
logue the men of law who have chanced 
to be included in the dramatis persone. 

Many of these legal characters have 
been “robustious, peri-wig-pated fellows” 
after the fashion of Sergt. Buzzfuz, in 
the farcical Pickwick trial. Others have 
worn high silk hats and black mus- 
tachios, rolling cigarettes a la mode, and 
otherwise suggesting their unspeakable 
moral depravity. Still others are of the 
type of the dear old crochety gentleman 
who has been the family lawyer for a 
generation, and who always manages to 
produce lost wills, or other important 
documents at the psychological moment. 

The present year finds an exceedingly 
popular play still running, in which a 
“stage lawyer” is the hero; and this is 
really a refreshing change. It proves, at 
least, that the public does not necessarily 
demand that the attorney shall always 
serve as the villian of the plot. “Madame 
X,” moreover, is a very well constructed 
melodrama, in which the denouement is a 
trial scene that does not shock one’s legal 
sense of the eternal fitness of things, 
partly, perhaps, because the setting is 
French. 

At all events, Alexandre Bisson has 
produced a play which gives scope in a 
peculiar sense for that much talked of, 
but seldom exemplified, “legal knight-er- 
rantry.” Ordinarily the lawyer works for 
hire, and does his best for his client in 
return for his fee. It is perfectly proper, 
highly honorable, often lucrative, but it 
isn’t poetic. 

Nor is the plot of “Madame X” at all 
impossible, or even highly improbable. 
Louis Floriot turns his wife, Jacqueline, 
from his doors because she has been un- 
faithful to him, and brings up their-son 
in the belief that his mother is dead. The 
abandoned wife sinks from bad to 
worse, and, after twenty years of degra- 
dation, returns to France with her lover, 
the last of a long list of temporary affini- 
ties. 

This lover learns her past, and sees a 
fine chance to blackmail her son and hus- 
band. The wretched woman learns his 
purpose; she is at the time mad with the 
drug that has helped in her ruin, and 
she shoots the lover. 

Of course she is arrested, and counsel 
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is assigned for her defense; but, fearing 
to expose her past history and bring dis- 
grace on her son, she refuses to say a 
word or even see her counsel. This coun- 
sel is in fact her son, Raymond Floriot, 
who is about to make his debut at the bar. 
This is his first case. 

Here is surely a situation which is as 
ingenious as it is unique, and, withal, pe- 
culiarly and delightfully French. 

Raymond is complaining to his father 
how little chance there is for him to make 
anything out of this sordid case. 

“Put some imagination into it,” urges 
the elder Floriot; “she may not be to 
blame; some husband may have been 
hardhearted and unforgiving, some lover 
faithless !” 

The elder Floriot has never forgiven 
himself for his cruelty to his wife. The 
young man is engaged to marry a lovely 
girl. “Understand her,” advises his fath- 
er, “don’t become so absorbed in your 
profession that you lose your hold on 
your wife’s heart.” 

In the English adaptation of “Madame 
X,” Mr. Raphael, the translator, has been 
careful to preserve the French flavor of 
the court scene. The three judges and 
the public prosecutor wear bright red uni- 
forms, and the young attorney, who is 
about to defend his own mother, a black 
robe and cassock. There is something 
ridiculous about the wigs of the English 
barristers and judges. They seldom fit 
well and are made of horse hair. In 
American tribunals attorneys have been 
known to address the court with their 
overcoats on. When it comes to law on 
dress parade the French have the best of 
us. 
As “Madame X” persists in her silence, 
there is little evidence to be given, and 
the public prosecutor makes his address 
first, which helps with the dramatic ef- 
fect. Then the court calls upon Ray- 
mond Floriot. 

At the mention of her son’s name the 
poor creature in the prisoner’s box utters 
a cry that goes to the very soul of her 
young advocate, and she leans over and 
clasps his hands with a strange fervor 
that inspires him marvelously. 

He takes his father’s advice and gives 
play to his imagination. 

“Who knows,” he cries, “but that this 






282 


woman was once loved and respected, 
that she was not cast out of her home by 
a hardhearted and unforgiving husband, 
and driven to the depths of despair and 
degradation in which we find her!” 

Then young Raymond Floriot, with a 
burst of eloquence that moves his aud- 
ience to tears, proceeds, by the power of 
divination, supplied him by unconscious 
filial love, to uplift his mother and exco- 
riate his father, who has meantime recog- 
nized his lost and fallen wife. 

After the address of both counsel and 
the brief summary of the presiding judge, 
one of the spectators informs the court 
that two accomplices of the murdered 
man in the blackmailing scheme are in 
the court room, and know something 
about the case. 

Without motion to reopen, without ob- 
jection on the part of the prosecution, 
quite as a part of the regular course of 
events, more evidence is taken, which 
puts the defense in better light, though 
not at all absolving the accused from 
crime as understood by the law of every 
country under the sun. 

However, the jury makes a new and 
startling application of the “unwritten 
law,” which is quite as popular in France 
as it is in this country, and “Madame X” 
is acquitted, amid loud applause both 
from the stage audience and the audience 
beyond the footlights. 

However, Raymond Floriot has played 
the part of a true hero of melodrama, and 
has, by his eloquence, saved his mother 
from the gallows, by his purely imagi- 
nary description of actual facts of which 
he was at the time unaware. Only thus 
was it possible that a “stage lawyer” 
should fulfil the dramatic requirements, 
and stand forth as the hero of the scene 
and the occasion. 

Under these circumstances the mem- 
bers of the bar should pass a vote of 
thanks to M. Bisson, and not cavil be- 
cause he has his case summed up first and 
the evidence put in afterwards. What 
difference does it make anyhow? Poetic 
license in court trials must be permissible 
if court scenes are to be staged, and, be- 
sides, who knows but that is the way they 
do things in France? The notion of sum- 
ming up a case before bothering with the 
evidence would adapt itself excellently 


Case and Comment 


to the mental processes and methods of 
many famous American advocates, and 
might serve the cause of justice now and 
then, even if it were a bit confusing until 
we became accustomed to the innovation. 

The truth of the matter is that the 
sober business of the legal profession 
does not lend itself readily or naturally 
to dramatic situation. To be sure a great 
artist can paint a great picture of a 
rooster on a dunghill, if he wants to. For 
it is the art that is to be exemplified, and 
not the picture. And a great dramatist, 
to illustrate the proposition, has just set 
all the world agape with his “Chante- 
cler,”—minus the dunghill; but Chante- 
cler is “nothing but a darned old rooster 
with a classy name ;” and it must be con- 
fessed that the barn-yard fowl has proved 
much better dramatic material than any 
“stage lawyer.” 

The truth is that we are such prosy 
folk, with our “aforesaids” and “to-wits”’ 
and “whereases,” that playwrights as a 
rule find it well to accept the advice of the 
Northumbian magistrate to Lady Di Ver- 
non, and “keep their fingers out of the 
law’s musty pie.” 

At first blush it is difficult to under- 
stand why this should be so. Every law 
suit would seem to lend itself to the re- 
quirements of dramatic construction, 
passing by well-defined gradations from 
the incidents arising ante litem motam 
to the denouement of final judgment. As 
De Maupassant—and probably many 
others—has said, “life resolves itself na- 
turally into drama,” and the shelves of 
every law library are replete with heart 
throbs ; containing the plots and the char- 
acters for more dramas and better dramas 
than have been written by the human pen 
since the days of Aristophanes. For law 
is life epitomized, and courts of law have 
been cynically described as “great mater- 
nity hospitals for the miscarriage of jus- 
tice.” 

While all this is true, while it is indis- 
putable that every writer and dramatist 
might glean vast stores of humor and 
pathos from out the hidden world that 
lies between rotting sheepskin covers, the 
fact remains that the grooves of legal 
procedure do not fit the wheels of a char- 
iot drawn by Pegasus. 

Yet what a theme for the pen of the 












serio-comic muse is the fate of that poor 
chap arrested and convicted in South Car- 
olina colonial days for disturbing a re- 
ligious meeting, on the ground that when 
he tried to sing it moved the congrega- 
tion to irresistible laughter,—a mere nug- 
get from the dramatic material on our of- 
fice shelves, a mine workable only on the 
placer theory; though, by the way, Mr. 
Anthony Hope has recently woven a 
charming love story around a disputed 
right of way. 

Criminal trials-and the quasi criminal 
divorce and breach of promise litigations 
appeal most vividly to the makers of 
plays and to the popular imagination gen- 
erally. How many young men would se- 
lect the law for a profession if they did 
not dream of one day addressing a jury 
and melting it to tears by their eloquence, 
like Raymond Floriot in “Madame X ?” 

It is a melancholy fact that there are 
more “stage lawyers” off the stage than 
on it. To strut about before a jury, 
grimace, gesture, roar, bellow, and carry 
conviction by force of lung power is the 
notion too many young men have of the 
way in which a lawyer is to win his way 
to fame and fortune. 

It is a deplorable fact that in the popu- 
lar view the attorney is to be measured by 
the bigness of his jawbone,—with apolo- 
gies to Sampson, and to Delilah also, and 
to all the other lady friends of the Jewish 
giant, who slew the Philistines with that 
unique but powerful weapon. This no- 
tion was well expressed in that remark- 
able ditty Alice heard in Wonderland : 

“In my youth, said his father, 

I took to the law, 

And argued each case with my wife; 
And the muscular strength 
That it gave to my jaw 

Has lasted the rest of my life!” 
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In all seriousness, however, as the 
members of the profession well know, 
the power of “eloquence” is being con- 
fined within narrower limits every year. 
The old fashioned way of trying cases, 
by “stage lawyers”—off the stage—hec- 
toring witnesses, bulldozing the court, 
and endeavoring to hypnotize the jury, is 
passing rapidly into deserved disrepute, 
if not disuse. 

The silent man, who studies nights, 
thinks much, and says little, but that lit- 
tle very much to the point, is coming to 
be the lawyer’s ideal lawyer,—even 
though he is not of the type to shine as 
a hero of melodrama. The stage lawyer 
is all right if he will only keep himself 
behind the footlights. The other kind of 
a lawyer, the hard-working, careful- 
thinking, prosaic student, will be well sat- 
isfied, on the other hand, to keep off the 
stage and out of the lime light, content 
to play his part in life, soberly and justly. 

While all this is eternally so, and it is 
well that it is so, the fact remains that 
the ideal of every one of us, the fullness 
of our life’s fruition, was depicted for us 
by the greatest of all dramatists, even he 
who perpetrated the trial scene in the 
Merchant of Venice. 

Every lawyer would like one day to at- 
tain to the “fifth age of man,”—the jus- 
tice, of “fair round belly, with good capon 
lined, full of wise saws and modern in- 
stances.” 

Perhaps we may not all become jus- 
tices. There are not enough judicial po- 
sitions to accommodate all of us. But 
surely it is within the reach of every prac- 
titioner to achieve the “fair round belly,” 
the good capon lining, the “wise saws,” 
and the “modern instances!” 
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Sir Wilham Blackstone's Influence 
on the Rule in Shelley's Case 


BY HENRY C. SPURR 


GENTLEMAN whose peace 
of mind had often been dis- 
turbed by his literary friends, 
who persisted in asking him 
whether he had read such 
and such a book, knowing 
that he would be forced to answer that 
he had not, at last hit upon a happy way 
out of this trouble. Getting his hands on 
a five volume set of Carlyle’s History of 
Frederick the Great, he set himself 
faithfully to the task of 
reading it through, and 


who had run across the rule in his read- 
ing, and who was unable to fathom it, 
wrote to the American Law Review, ed- 
ited by Seymour D. Thompson and 
Leonard A. Jones, both eminent law 
writers, asking for “a plain, common 
sense, easy to be understood, definition 
of the rule in Shelley’s Case,” and re- 
ceived the following answer: “Not hav- 
ing the capacity to understand the rule 
in Shelley’s Case, or to acquire an under- 

standing of it by any de- 

gree of diligence within 


triumphed. After that, 
whenever any of his 
friends would ask wheth- 
er he had read this or that 
book he would graciously 
acknowledge that he had 
not, and then counter in 
this wise: “By the way, 


speaking of interesting 


When the ancestor, by any 
gift or conveyance, takes an 
estate of freehold, and in the 
same gift or conveyance, an 
estate is limited, either med- 
jately or immediately, to his 


heirs in fee or in tail, always 


the limits of a lifetime, 
we find ourselves unable 
to comply with the mod- 
est request of our es- 
teemed correspondent.” 

This reply of the 
learned editors of the 
American Law Review 
is, of course, to be taken 


books, have you ever 
read Carlyle’s History of 
Frederick the Great?” 
This expedient, he 
found, always worked. 
A thorough mastery of 
the famous rule in Shel- 
ley’s Case might be made 
to do valiant service as a similar weapon 
of defense from the attacks of one’s 
learned legal friends; for the truth of 
the matter is that a very large number 
of modern lawyers, when this hoary rule 
is mentioned, make haste, like the priest 
and the Levite on the road to Jericho, to 
pass by on the other side. It is regard- 
ed as a medieval curiosity, enveloped in 
the ghostly mists of the dark ages,—a 
relic of feudal barbarism useful at the 
present day only as an example of the 
extreme subtlety of reasoning of the law- 
yers of the sixteenth century, and of the 
nice refinements of the ancient laws of 
real property. 

Not so very long ago a young lawyer 


in such cases “the heirs” 
are words of limitation of the 
estate, and not words of pur- 
chase.—Coke. 


in a Pickwickian sense; 
but it well illustrates the 
attitude of a large por- 
tion of the modern law- 
yers toward the rule. 

More than three cen- 
turies have passed since 
Shelley’s Case was de- 
cided. Over ten generations of judges 
and lawyers have struggled with the rule 
there applied, and although it has been 
abolished by statute, in many jurisdic- 
tions, it is still a rule of property in some 
others; and even where it no longer 
holds sway, the question whether testa- 
tors or grantors have used the word 
“heirs” or words of similar import, as 
words of limitation or words of pur- 
chase, still presses itself upon the atten- 
tion of the courts. — 

One of the greatest names associated 
with this rule is that of Sir William 
Blackstone, whose lucid argument in the 
celebrated case of Perrin v. Blake! fixed 


sy Greenleaf’s Cruise on Real Property, 
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the status of the rule in English law, 
and opened the way to its early adoption 
in this country. 

The rule, it will be remembered, was 
applied as early as A. D. 1325, and was 
passed upon in a number of decisions in 
the Year Books of Edward III. It was 
not, however, until a. p. 1590 that it at- 
tracted general attention, when it was 
definitely stated in Lord Coke’s argu- 
ment in Shelley’s Case. The discussion 
then became so vehement, according to 
Chancellor Kent, ‘‘as to rouse the scepter 
of the haughty Elizabeth.” The agita- 
tion after that seems to have subsided 
until it was again awakened in 1770 by 
Perrin v. Blake. That case arose in Ja- 
maica, and was brought before the privy 
council of England at a time when Lord 
Mansfield was the only lord that attend- 
ed. Deeming the question of too great 
importance to be decided by himself 
alone, a feigned case was prepared and 
submitted to the King’s bench. It was 
there twice argued, three of the judges, 
including Lord Mansfield, agreeing that 
the devise was within the rule in Shel- 
ley’s Case, and being in favor of repud- 
iating it, while one, Justice Yates, was 
for applying it. The controversy that 
arose was bitter. Pamphlets were writ- 
ten assailing and defending Lord Mans- 
field. It is said that the great work on 
Remainders, by “the profound” Fearne, 
was written in part to refute the heresies 
of that renowned judge. 

Lord Mansfield was also the object of 
a fierce attack in a letter of Junius, in 
which he wrote: “Even in matters of 
private property, we have seen the same 
bias and inclination to depart from the 
decisions of your predecessors, which you 
certainly ought to receive as evidence of 
the common law. Instead of those cer- 
tain, positive rules by which the judg- 
ment of a court of law should invariably 
be determined, you have fondly intro- 
duced your own unsettled notions of 
equity and substantial justice. Decisions 
given upon such principles do not alarm 
the public so much as they ought, be- 
cause the consequence and tendency of 
each particular instance is not observed 
or regarded. In the meantime the prac- 
tice gains ground; the court of King’s 
bench becomes a court of equity, and the 
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judge, instead of consulting strictly the 
law of the land, refers only to the wisdom 
of the court, and to the purity of his own 
conscience. The name of Mr. Justice 
Yates will naturally revive in your minds 
some of those emotions of fear and de- 
testation with which you always beheld 
him.” 

It is said by Lord Campbell in his 
Lives of the Chief Justices that the bar 
of the entire Kingdom was divided into 
factions for several years, known as 
“Shelleyites” and “anti-Shelleyites.” An 
appeal was taken to the exchequer cham- 
ber, where, after the case was several 
times argued, seven of the justices, in- 
cluding Sir William Blackstone, sus- 
tained and applied the rule, and one, 
Chief Justice DeGray, concurred in the 
views of Lord Mansfield? 

The great question in this case turned 
upon the intention of the testator, who 
had devised an estate for life to his son, 
with an ultimate remainder to the heirs 
of the son’s body, lawfully begotten or 
to be begotten. 

Lord Mansfield said he always thought 
that as the law had allowed a free com- 
munication of the intention to a testator, 
it would be strange to say: “Now you 
have communicated that intention, so 
that everybody understands what you 
mean, yet because you have used a cer- 
tain expression of art, we will cross your 
intention and give your will a different 
construction; though what you meant 
to have done is perfectly legal, and the 
only reason for contravening you is be- 
cause you have not expressed yourself 
like a lawyer.” His examination of the 
question had always convinced him that 
the legal intention, when clearly ex- 
plained, was to control the legal sense of 
a term of art, unwarily used by a testa- 
tor. 

Sir William Blackstone, in his argu- 
ment, pointed out that the object should 
be to give effect to the intention of the 
testator, but declared that the true ques- 
tion of intent would not turn upon the 
quantity of estate intended to be giv- 
en the life tenant, but upon the na- 
ture of theestate intended to be sll 


2 Doyle v. Andis, 127 Iowa, 36, 102 N W. 
177, 4 A. & E. Ann. Cas. 18, 69 LR.A. O58 
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en to the heirs of his body. That 
the ancestor was intended to take an 
estate for life was certain; that his 
heirs were intended to take after him 
was equally certain; but how those 
heirs were intended to take, whether as 
descendants or as purchasers, was the 
question. If the testator intended they 
should take as purchasers, then the son, 
the ancestor, only remained tenant for 
life; if he meant they should take by de- 
scent, or had formed no intention about 
the matter, then, by operation and con- 
sequence of law, the inheritance first 
vested in the ancestor. The true question 
was, therefore, whether the testator had 
or had not plainly declared. his intent 
that the heirs of the body of the son 
should take an estate of purchase, entirely 
detached from, and unconnected with, 
that of his ancestor. In other words, a 
fee could not descend unless it had pre- 
viously vested in the ancestor. Conse- 
quently, if the ancestor intended that the 
heirs of the first devisee should take by 
descent, he could not give him a life es- 
tate, because the fee would have to de- 
scend through the first devisee. The dif- 
ference between Lord Mansfield and Sir 
William Blackstone, therefore, was this: 
one considered the intention of the tes- 
tator as to the quantity of estate given 
the first devisee to be controlling; the 
other the intention as to the nature of 
the estate given the heirs. 

In Shelley’s Case the question of how 
the heirs were to take was vital. Shelley, 
the ancestor, the life tenant, was dead. 
He, therefore, could have no interest in 
the controversy. Shelley’s first son was 
dead; but the latter had a son who was 
born after the death of Shelley, the an- 
cestor. Shelley’s second son was alive at 
his father’s death. The limitation after 
the life estate in that case was such that 
if it was intended that the heir should 
take by purchase, the property would go 
to the second son; if it was intended that 
the heir should take by descent, then the 
property would go to the grandchild. 
Therefore the main question in the case 
turned on the intention as to the nature 
of estate granted to the heirs, and this is 
what Sir William Blackstone asserted to 
be the controlling inquiry in every case. 
As in his day the bitterness of the con- 
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troversy turned upon this point, so it con- 
tinued to revolve about this question, 
wherever the rule was assailed. The ad- 
vocates of the views of Blackstone, how- 
ever, won out; and it was only by the 
aid of statutes that the rule could be 
abolished and a means provided by which 
the intent that the first devisee or grantee 
should have a life estate only, and the 
intent that the heirs should take by de- 
scent could both be given effect. 

It had always been pointed out that 
the reason for the adoption of the rule in 
Shelley’s Case was of feudal origin, that 
is, it was said that the rule preserved to 
the lords the rights of relief, wardship, 
marriage, etc., of which they were de- 
prived when an estate passed by pur- 
chase. Sir William Blackstone gave as 
an additional reason for its adoption, the 
desire of the law to unfetter estates. In 
other words the policy of the rule was to 
throw property in the track of commerce 
a generation sooner than it would be 
available if effect were given to the in- 
tention to vest only a life estate in the 
first taker. This has ever since been the 
reply of the advocates of the rule, to the 
charge that its policy was merely feudal. 
It is doubtful, however, if this argument 
will stand as close an inspection as that 
bearing on the intent of the testator or 
grantor. In a dissenting opinion in a 
recent Iowa case,® Weaver, J., very clear- 
ly pointed out the w eakness of this posi- 
tion. He said: “It is not the policy of 
our laws to restrict, invalidate, or discour- 
age the creation of life estates. 

Neither has it ever been the policy of the 
common law to discourage or destroy life 
estates for the purpose of ‘removing 
clogs’ upon the alienability of lands. 
During all the years since the rule in 
Shelley’s Case came into being, the right 
to create estates in almost every conceiv- 
able method (save only the one form at 
which the rule is aimed) has been recog- 
nized, upheld, and enforced by the courts 
with unvarying regularity. Thus it hap- 


pens that, while forbidding the donor to 
give a life estate to A, with a remainder 
to A’s heirs, he has been at perfect lib- 
erty to give a life estate to A, with re- 
mainder to the heirs of A’s wife, or to 
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the heirs of A’s mother-in-law, or to the 
heirs of an entire stranger. The same 
common law permitted the piling of one 
life estate upon another in the most 
puzzling confusion. It created life es- 
tates for the benefit of the surviving wife 
and husband, and for the tenant in tail, 
after the possibility of issue has ceased. 
It construed every deed which omitted 
the magic word ‘heirs,’ as conveying a 
mere life estate. It upheld the entail- 
ment of estates and the law of primogen- 
iture, and all the other elaborate and mul- 
tifarious devices by which the alienabil- 
ity of lands was held in check and the es- 
tates of great families preserved, even at 
the expense of their creditors. In view 





“Swift changes have come in the last 
half century,” says the Richmond ( Va.) 
Despatch, “in the ideals of legal educa- 
tion. In the old days, the embryo law- 
yer was indoctrinated in the office of 
some experienced barrister, doing the 
odd jobs of the office, spending laborious 
hours in penning long documents of a 
legal nature, and reading the ancient 
masters of the law under the kindly 
guidance of the old-fashioned practition- 
er. Now, it is different. Law Schools 
have cropped up in many places; the 
“case system” is making great strides; 
and in a theoretical course on “practice” 
the law student is taught a great deal of 
the work which he once learned in the 
office. The lawyer who “mastered” his 
profession in an office is becoming a less 
frequent type at the bar. 

“Along with this new form of legal 
education has come the decadence of 
the study and reading of the old legal au- 
thors, whom the old-fashioned lawyer 
would not have dreamed of leaving out 
of the course for his office student. No 
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of this history, the faith which can dis- 
cover in the rule in Shelley’s Case a be- 
nevolent design to facilitate transfers of 
title comes clearly within St. Paul’s defi- 
nition: “The substance of things hoped 
for; the evidence of things not seen.’ ” 

Nevertheless, this reason for the rule 
advanced by Blackstone has been repeat- 
ed over and over again, and has been the 
main fortress behind which its advocates 
have stood to meet the assaults of their 
adversaries. It is not too much to say, 
therefore, that the longevity of the rule 
in Shelley’s Case has been due in a very 
large measure to the genius of Sir Wil- 
liam Blackstone. 


longer does Coke have almost imperial 
sway, and Blackstone is only referred to 
now and then. In the old days, Black- 
stone was the first author read by the 
law student; now, in most instances, he is 
referred to for sundry minor points, and 
a knowledge of his masterful work is 
not deemed necessary. 

“Yet there are good lawyers living who 
find it refreshing and instructive to read 
Blackstone through every year. They 
realize that his “style is superior to that 
of any other law book ever written.” 
In his clearness and logic and conciseness 
they find a volume without a peer in legal 
literature. Years ago, when a knowl- 
edge of the law was considered almost 
an indispensable part of the education of 
a gentleman, Blackstore was known and 
quoted widely. 

“In these days of voluminous legal 
treatise, confusing and poorly arranged, 
it would be a good thing if the law 
writers would, at least, turn to Black- 
stone as a model of what a law book 
should be.” 






Federal Control over Aur 


Navigation. 


By BURDETT A. RICH. 


HE swift advances of the past 
year toward the mastery of 
air navigation make it seem 
possible that, in spite of all 
the perils and disasters of the 
experimental experiences, we 

shall see at no distant future the navi- 
gation of the air become, not a mere spec- 
tacle, but an every-day business. Men 
have already begun to speculate upon the 
legal questions that will be raised by 
this extension of human activity into the 
realms of air. Passing by, for the pres- 
ent, the common-law questions of negli- 
gence, property, etc., the most important 
questions to consider are those of the 
power of government control. This con- 
trol by a government is important with 
respect, first, to the business and rights 
of its own people among themselves ; sec- 
ond, to the relations of the people to their 
own government; and, third, to interna- 
tional powers. 

The distinction between state and Fed- 
eral power over this subject is in this 
matter exceptionally far reaching. And 
if air navigation becomes as general and 
extensive as people now expect, the con- 
trol of the Federal government over it 
must necessarily be very comprehensive. 
Constitutional grants of legislative power 
to Congress, which authorize a greater 
or less control over air voyages out of or 
into the United States across the national 
boundary, are the power of Congress to 
lay customs duties, to regulate commerce 
and the naturalization of aliens, the pun- 
ishment of offenses against the law of 
nations, and also the general power to 
declare war, provide for Army and Navy, 
and their government and regulation. 
The grants of power to “define and pun- 
ish piracies and felonies committed on 
the high seas” and to “make rules con- 
cerning captures on land and water,” 
though not in express terms applicable 
to offenses or captures in the upper air, 
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would probably be construed to apply to 
them under the established principles of 
constitutional construction. How far the 
exercise of the powers of the Federal 
government under these various consti- 
tutional provisions would limit the pow- 
ers of the states will not be here consid- 
ered, but it is obvious that the range of 
the powers of Congress thus granted is 
very great. 

Laws against filibustering, violations 
of neutrality, and all other offenses 
against the laws of nations, must ob- 
viously be applied to air navigation as 
completely as to sea voyages or land ex- 
peditions, in order to make them effective. 
And the power of the Federal govern- 
ment, under art. I. of the Constitution, 
§ 8, cl. 10, to make all needful regula- 
tions of expeditions by airships, in order 
to prevent such hostile expeditions, is 
too clear for question. Such statutes have 
been repeatedly enforced against expedi- 
tions by sea, and their reason and purpose 
are no less applicable to expeditions by 
airships. The power of Congress to ex- 
clude aliens from this country, even in 
time of peace, or “to prescribe the terms 
and conditions upon which they may come 
to this country,” has been declared in va- 
rious decisions of the Supreme Court of 
the United States, among which is Lem 
Moon Sing v. United States, 158 U. S. 
538, 39 L. ed. 1082, 15 Sup. Ct. Rep. 967. 
This does not seem to have been express- 
ly based upon any single clause of the 
Constitution, but upon those respecting 
naturalization, foreign commerce, and the 
provisions as to war. To what extent 
this power might go in the way of regu- 
lating the entrance of aliens by airships 
is, of course, yet to be decided. But it 
is clear that it may properly extend to 
such regulations as the government may 
find necessary to prevent the importation 
of undesirable aliens into this country. 

The power to impose duties under art. 














I. § 8, cl. 1, involves the establishment 
of customhouses, and the requirement 
that incoming craft shall make entry 
through them, as is now done in the case 
of ships entering our ports by water. 
The Federal power to regulate inter- 
state and foreign commerce is, however, 
the broadest of all the Federal powers in 
its scope as affecting air navigation. Un- 
der this power it is incontestable that 
Congress can make regulations of air 
navigation, whether interstate or foreign, 
as sweeping and as minute as it now makes 
or can make over commerce by ship or 
by land transportation. In the case of 
commerce by water, the regulations of 
the Revised Statutes with respect to in- 
spection, licenses, entry at customhouses, 
etc., are in many particulars extended to 
private yachts which do not carry pas- 
sengers or freight for hire. The power 
of the Federal government to establish 
rules of navigation for the prevention of 
collisions and other accidents is every- 
where enforced on navigable waters of 
the United States. The same power and 
the same reasons for its exercise exist in 
the matter of the navigation of the air, 
though with this difference, that the Fed- 
eral power does not extend to navigable 
waters entirely within a state and cut off 
from any connection with interstate or 
foreign waters, while in the case of the 
air, there could be, in the nature of 
things, no such restriction. Navigable 
waters of the United States do not in- 
clude all navigable waters in the United 
States, but all the air in the United States, 
wherever air craft might fly, would be a 
part of the medium of interstate and for- 
eign commerce subject to Federal control. 
The licensing and inspecting of ships, 
the lights they must carry, the lookouts 
they must have, the signals they must 
give, and all the various rules of naviga- 
tion that reason or experience may show 
to be necessary, are within the established 
scope of the Federal power over inter- 
state and foreign commerce ; and all these, 
so far as they are deemed applicable, are 
within the Federal power over the nav- 
igation of the air. All the quarantine 
laws and inspection laws that have been 
established for incoming ships, under the 
Federal power over commerce, will also 
be precedents for similar regulations, so 
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far as they are deemed wise, in the case 
of airships. When we consider the fact 
that every air voyage, however short, 
must be taken in the great ocean of air 
which directly connects all places in the 
world without any barrier between them, 
and is therefore within the range of inter- 
state and foreign commerce, the question 
naturally arises, What regulations of air 
navigation can be made by the states if 
Congress exercises the powers which it 
possesses over this subject? The power 
of Congress over interstate as well as 
foreign commerce is held exclusive by 
a long series of decisions, and cannot be 
interfered with by state laws except so 
far as they constitute a legitimate exer- 
cise of the police power; but even police 
regulations must yield when they come 
into conflict with the national power over 
commerce. Arkansas v. Kansas & T. 
Coal Co. 183 U. S. 185, 46 L. ed. 144, 22 
Sup. Ct. Rep. 47, and other cases. There- 
fore, when it appears that the Federal 
control over air navigation includes the 
power to license airships, inspect them, 
establish the lights, signals, lookouts, and 
rules of sailing which they must observe, 
compel their entrance into the country 
at customhouses, and do all other things 
which Congress now does or may do 
with respect to ships on interstate or 
foreign waters, and that there can be no 
air navigation in this country which does 
not come within the scope of Federal 
power, it seems obvious that the subject 
is almost exclusively a Federal one, and 
that the states are restricted to mere 
police regulations for the public safety. 
Legislation at first must be somewhat ex- 
perimental. It is not desirable to check 
the enthusiasm of those who are going 
forward to increasing success in travel- 
ing through the air. But some regula- 
tions to prevent danger to the public 
seem likely to be needed in the near fu- 
ture. Local laws in the exercise of the 
police power may be found sufficient to 
protect the public at large against reck- 
less experiments over their heads. But 
it is certain that, if air navigation be- 
comes extensive enough to require rules 
and regulations to govern it, that regula- 
tion will be the business of the Federal 
government. 


The Place of Blackstone’s Commentaries 
in Legal Literature 


BY HON. HAMPTON L. CARSON 
of the Philadelphia Bar. 


HE appearance [of the Commen- 
taries] produced what may be prop- 
erly called a sensation. 

Sir William Jones declared: “His 
Commentaries are the most correct 
and beautiful outline that ever was 
exhibited of any human science; 
but they alone will no more form 

a lawyer than a general map of the world, 
how accurately and elegantly soever it may be 
accurately and elegantly soever it may be 
delineated, will make a geographer.” Lord 
Mansfield declared that he was-now no longer 
at a loss for a book to recommend to students. 
Charles Yorke, the leading chancery barrister, 
the son of the great Earl of Hardwicke, told 
Dr. Warburton that if the Commentaries had 
been published when he began the study of law, 
it would have saved him reading of twelve 
hours in the day. Even Bentham, his most 
formidable antagonist, wrote of him as “an 
author whose works have had, beyond com- 
parison, a more extensive circulation, have 
obtained a greater share of esteem, of applause, 
and consequently of influence (and that by 
a title on many grounds so indisputable), than 
any other writer who on that subject has ever 
yet appeared. He it is, in short, who 
first of all institutional writers has taught jur- 
isprudence to speak the language of the scholar 
and the gentleman.” And an unknown writer 
has declared that “if Dr. Johnson had a right 
to pride himself upon the completion of his 
great Dictionary, that singly he had executed 
a great task, which, in other countries, was 
deemed sufficient to claim the attention of 
whole academies, the English may with equal 
justice point to Blackstone, as having in like 
manner reduced our law to a systematic and 
homogeneous whole, and performed that alone 
which elsewhere has repeatedly been commit- 
ted to a commission of learned men.” 

I need not multiply words of praise; they 
would take, even if carefully culled, more than 
an hour to read. We are more concerned with 
the attacks. With those of Joseph Priestley, 
the dissenter, and the rancor of Junius, we 
have, as lawyers, no concern, although Black- 
stone saw fit to reply to them. Old black- 
letter lawyers greeted the work with sneers and 
censure, and even Mr. Hargrave, the editor 
of Coke-Littleton, is reputed to have said 
that the book was obnoxious to the charge that 
it was intelligible, and that any lawyer who 
wrote so clearly was an enemy to his profes- 
sion. 

One of the severest and most persistent of 
the charges leveled at Blackstone by his critics, 
particularly by Bentham and those of his 
school, is his optimism; that he saw nothing 
in existing law which called for change, and 
that he was a blind defender, if not a rank 


apologist, of the most palpable absurdities and 
enormities. In this, however, he was a repre- 
sentative of his age. It is well to remember 
that things which appear to us as absurd or 
enormous were not so regarded by Black- 
stone’s contemporaries. Bentham, his most 
formidable assailant, was twenty-five years 
younger than he, and introduced a new era 
after fifty years of warfare. I may add what 
is well known to every student of legal history, 
that while many laws were antiquated and 
the statute book defaced by many enactments 
condemned by the humane sentiments of later 
times, yet the law itself was more severe in 
theory than it was in practice, and that the 
benefit of clergy and the commutation of capi- 
tal punishment for imprisonment or deporta- 
tion tempered severity with mildness; while 
the numerous technical objections to indict- 
ments, which were sustained, mitigated the 
rigors of justice. I cannot, within my present 
limits, enter upon the proof of this. But I 
commend to your attention the results of Mr. 
A. V. Dicey’s recent remarkable studies, pub- 
lished in 1905, in his profound work entitled, 
“Law and Public Opinion in England during 
the Nineteenth Century.” Mr. Dicey speaks 
of the state of opinion between 1760 and 1830 
as “the period of the old Toryism or legislative 
quiescence.” He says “the changelessness of 
the law,” during this time, “is directly trace- 
able to the condition of opinion. The thirty 
years from 1760 to 1790 may well be termed, 
as regards their spirit, the age of Blackstone. 
English society was divided by violent though 
superficial political conflicts, but the tone of 
the whole time, in spite of the blow dealt to 
English prestige by the successful revolt of 
the thirteen colonies, was, after all, a feeling 
of contentment with, and patriotic pride in, 
the greatness of England and the political and 
social results of the Revolution Settlement. 
Of this sentiment Blackstone was the typical 
representative.” He then quotes the well- 
known panegyric of the English Constitution, 
with which Blackstone closes his Comment- 
aries, and declares: “These words sum up 
the whole spirit of the Commentaries; they ex- 
press the sentiment not of an individual, but 
of an era.” He then quotes Burke, who, he 
says, “had always in constitutional matters 
leaned strongly towards historical conserva- 
tism.” He points out that Paley, a “hard- 
headed and honest moralist . was at 
bottom as much a defender of the existing 
state of things as was Blackstone.” Black- 
stone, Burke, and Paley were, it may be fairly 
asserted, “political philosophers who represent 
the speculative views of their time.” After 
further discussion, Mr. Dicey asserts that “it 
is easy to discover an explanation or justifica- 
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tion of the optimism represented by Black- 
stone,” and, in commenting upon Dr. Arnold’s 
views, he forcibly declares: “Never did the 
convictions of a preacher more completely 
misrepresent an age which he knew only by 
reading and tradition. The Blackstonian era 
was a period of national strength and of most 
reasonable national satisfaction.” His con- 
clusion is that “the optimism, which may well 
be called Blackstonianism, was then the natural 
tone of the age of Blackstone.” Besides, it 
must not be overlooked that Blackstone was 
nearer in point of time to the great English 
Revolution than we of to-day are to our Amer- 
ican Revolution, and that it was as natural 
for him to write in.praise of the new consti- 
tutional order as for John Fiske to write of 
the days of 1776 and 1787. 

But there is a personal side to it. Judge 
Dillon has said: “It is natural-for some minds 
to revere the past, to accept the present, and 
consciously, or unconsciously to resist agitation 
and change. It is equally natural for other 
minds to question the wisdom of the past, to 
refuse to accept its lessons or results as final, 
to be discontented with them, and to welcome 
novelty as the means of effecting improvement. 
This mental classification obtains in the pro- 
fession of the law. Blackstone and 
Bentham stood as types or exponents of con- 
servative and radical forces.” Sir Frederick 
Pollock says that “Blackstone caught and 
expressed the spirit of his time with consum- 
mate skill, but he caught it only just in time. 
Hardly was his ink dry when Bentham sound- 
ed a blast that rudely disturbed the supposed 
finality of the common law.” John Stuart 
Mill, in an essay upon Bentham, has gone 
still deeper and pointed out that “all ages of 
English history have given one another ren- 
dezvous in English law; their several products 
may be seen altogether, not interfused, but 
heaped one upon another, as many different 
ages of the earth may be read in some per- 
pendicular section of its surface, the deposits 
of each successive period not substituted, but 
superimposed on those of the preceding. And 
in the world of law, no less than in the physical 
world, every commotion and conflict of the ele- 
ments has left its mark behind in some break 
or irregularity of the strata.” I submit that 
these considerations explain, if they do not 
excuse, the optimism of Blackstone, a teacher 
whose main purpose was to set forth the 
law as it then existed, and, under the glow 
and example of his mighty predecessors, For- 
tesque, Coke, and Hale, writing in letters writ 
large, De Laudibus Legum Anglia. 

Again, Blackstone’s definition of law has 
been assailed, most forcibly by Austin, who 
was the disciple of Bentham. But Blackstone’s 
definition is substantially that of Hobbes, one 
branch of which Pollock thinks profound. Au- 
stin, who commented on Blackstone so severe- 
ly, although sustained by Markby, was him- 
self commented on in sixteen chapters by Pro- 
fessor Clark, of Cambridge University. Pro- 
fessor Holland, in his work on Jurisprudence, 
and Judge Dillon, in his recent Yale Lectures, 
dissent from both Blackstone and Austin, 
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while the late James C. Carter, Esq., before 
the American Bar Association in 1890, stated 
with clearness and force the argument against 
the Austinian conception and definition. I re- 
fer to this conflict of views to emphasize the 
point that Blackstone’s definition is not so 
easily disposed of as Austin in his self-suffi- 
ciency seemed to think. 

Once more, Austin attacked the method of 
Blackstone, and sneered at his analysis, and 
speaks of “distortions” and “travesties” and 
“impenetrable obscurities,” and of “turning 
elliptical and dubious language into arrant 
jargon,” and asserts that he has “misled” all 
English lawyers since his time. This lead has 
been followed by Mr. J. G. Phillimore and 
others. To discuss these objections properly 
would require a separate paper. Austin, it 
must be remembered, was a civilian with no 
adequate conception of the history or character 
of the common law. He aimed at reducing 
every branch of the law to the scientific pre- 
cision of a code, and, enamored of Roman 
models, he ignored the pregnant truth so well 
stated by Pollock and Maitland, that “the mat- 
ter of legal science is not an ideal result of 
ethical or political analysis; it is the actual 
result of facts of human nature and history.” 
Austin and his school never gave sufficient 
weight to the historical facts that English law, 
while largely Teutonic in its origin, became 
insular in its scope; that it grew irregularly 
during many centuries, resting largely in cus- 
tom, partly in legislation, partly in treatises 
such as Bracton, Littleton, Coke, and others, 
but mainly in the decisions of courts, and had 
never been reduced to formulated rules or 
scientific arrangement. 

A strong exposition of the features of differ- 
ence and of similarity between the classifica- 
tions of the common and the civil law is given 
by Professor Hammond in his introduction to 
Sandar’s Justinian, in which he compares min- 
utely the classical distribution of the civil law 
and Blackstone’s classification and arrange- 
ment, based partly upon Hale’s, as we have 
seen; a discussion which attracted the atten- 
tion and elicited the commendation of Sir 
Henry Maine, who declared it to be the best 
defense of Blackstone he had seen. Professor 
Hammond was a scholar of such eminence, 
and so thoroughly a special student of Black- 
stone, that his views are not only weighty, but 
would probably convince most readers that 
he had given more temperate and careful con- 
sideration to both systems than the majority 
of those who write with the heat of zealots. 
In the first place he makes it plain that Sir 
Mathew Hale was more of a civilian than 
Austin, as his school has been willing to con- 
cede, and, next, that Blackstone’s acquaintance 
with the civil law has been grossly underrated. 
In the next place he shows that Blackstone did 
not follow Hale or even Justinian slavishly; 
that he made important changes in the methods 
of both, and that his changes were intelligent 
and, at times, original. He sums up with this 
impressive statement: “The student of the 
common law who wishes to comprehend that 
law as a science can hardly find better employ- 
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ment than to work out the very rough and im- 
perfect sketch here given into its details. It 
will prove to him that Blackstone and his 
system are entitled to much more respect than 
they have received of late from those who 
have taken the scientific aspect of the common 
law into their special keeping. But this is a 
small matter, comparatively speaking. The 
task will also show him that ail law, properly 
studied, is one system, one science, and that 
no man has even done anything of real value to 
the grand edifice, unless, like Blackstone, he 
was willing to follow the plans of the Great 
Architect, revealed in history, and lay his stone 
in the courses prepared for it by preceding 
generations.’ 

Another attack consists of a charge that he 
did not know the real value or worthlessness 
of his authorities. In testing Blackstone by 
the modern lights of antiquarian research it 
does not seem to me to be fair to assume that 
he ought to have known what is now known 
to the readers of the learnedly edited publi- 
cations of the Selden Society. When he found, 
for instance, that Bradshawe, the Attorney 
General, as far back as a. p. 1550, in Fogossa’s 
Case (1 Plowd. page 8) cited the Mirror of 
Justices as an authority for the guidance of the 
court, and that later, Lord Coke, in the pref- 
aces to his ninth and tenth volumes of Reports, 
repeatedly declared that “in this ancient Mir- 
ror” you may “perfectly and truly discern,” 
or “clearly discern,” “the whole body of the 
common laws of England,” how can anyone 
justly blame Blackstone for not anticipating 
the caution of the historian Reeve, or the scep- 
ticism of Sir Francis Palgrave, the disgust of 
Pollock and Maitland, or the deliberate theory 
of Maitland that the Mirror was not only 
apocryphal, but a deliberate imposture, being 
full of fables and falsehoods. If Blackstone 
was deceived at the age of forty-two in A. D. 
1765, what excuse is there for Lord Chief Jus- 
tice Tindal, in 1839, in the case In Re Ser- 
jeants at Law, 6 Bing. N. C. 187, declaring that 
the Mirror was “a work of great authority, and 
of the earliest, though uncertain date?” Or 
how explain how Finlason, the editor of 
Reeves’ History of the English Law, in an 
elaborate note published in 1869, more than 
one hundred years later than Blackstone’s 
first edition, wrote of the Mirror that “on 
the whole, there is no book in the law of 
greater use and value to a legal historian?” 
Surely, in the midst of this clash, while the 
critic of Blackstone may agree with Maitland 
in the final view, yet he should pause long 
before asserting that Blackstone had no real 
knowledge of our legal classics. An age 
which waited until Professor Vinogradoff, and 
he a Russian, in 1887 had discovered the origi- 
nal Note Book of Bracton, and proved that 
it was the basis of his great work,—a thing 
until then undreamed of by all the diggers 
among English records,—may well be modest 
in an assertion of Blackstone’s slender bibli- 
ographical knowledge. 

In fact, too much is exacted of Blackstone. 
His Commentaries, based on lectures designed 
for academic instruction, have been assailed 
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as if they ought to have met all the require- 
ments of dissenters, statesmen, politicians, rad- 
icals, historians, civilians, bibliophiles, and spe- 
cialists, as well as the assaults of time. Law- 
yers certainly will admit that no- other legal 
work ever written could stand such exaction; 
nay they will go further, and admit that of no 
other book of which they have knowledge have 
such exactions been made. The very fact that 
so much is expected of him, and by such di- 
verse critics, is a patent and substantial proof 
of his transcendent merit. Not even Coke and 
Hale, and those exponents of the civil law, 
Papinian and -Ulpian, can escape. Critics, yes; 
“each day a critic;” but before we “trust in 
critics” let us remember that Sir Thomas More 
long ago told us that there are never men lack- 
ing who would teach Hannibal the art of war. 

We all have often asked ourselves what are 
the merits of Blackstone’s Commentaries, and 
what is ihe real service to the profession which 
the author performed? 

The answer may be secured in two ways,— 
first, by reading and studying his work, and, 
next, by examining his raw materials. With- 
out both of these processes, the answer must 
be incomplete, yet the latter is seldom attempt- 
ed. Take the first. The work consists of four 
books of 473, 520, 455, and 426 pages, respec- 
tively, with short appendices. I am speaking 
of the first English edition,—176. 

It is no great task to read it, a month will 
amply suffice for the most careful perusal. 
The first impression, I take it, will be—espe- 
cially if you first examine, as you should do, 
the table of contents and chapter headings, 
aided by his own analysis—that here you have 
a comprehensive and general chart of public. 
and private law, civil and criminal; a general 
map in outline, so to speak, of the domain of 
English law, and exhibiting the relationship 
to each other of the main divisions. Next 
you will be impressed by his unusual analytical 
power and skill. He divides and subdivides 
and redivides a subject with logical exactness, 
and his chapters and their sections are like 
the working drawings of an architect. Then 
you will be impressed with the brevity, the 
precision, and the clearness of his definitions, 
supported by well-chosen illustrations, and con- 
cise expositions of principles, and finally, you 
will close the work with the assertion, this 
was not a hard book to read, on the contrary, 
it was delightful,—the style is superior to that 
of any other law book ever written. You sum 
up them by saying: Here is a master-draughts- 
man of a legal chart—who knows the sweep 
and indentations of the coast lines, their lati- 
tude and longitude; who has marked off the 
various divisions and subdivisions with relative 
accuracy; who has a due sense of proportion; 
who has filled up the central spaces with ac- 
curate and striking descriptions of what is 
peculiar to each zone; whose illustrations are 
well selected, and whose method of presenta- 
tion is pictorial. The work leaves a definite 
and well-rounded picture in the mind. It is 
not a digest, it is not an abridgment, it is not 
a series of special essays, it is not a chain of 
quotations, it is not a discussion of cases; it 
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is an original work, well planned, well execut- 
ed, with the materials thoroughly fused and 
welded into a compact, harmonious whole, as 
a statement of general principles. 

You give the work a second reading, and 
then you turn to the critics and you become 
conscious of certain defects, omissions, an- 
achronisms, and obsolete law. Except in the 
last chapter of the last book, there is no at- 
tempt to give a history of the law; there is 
no attempt to describe the system of equity 
jurisprudence; the space devoted to corpora- 
tions and to contracts is insignificant and dis- 
appointing; the law of torts is but glanced at; 
two: thirds of the first book is inapplicable to 
this country; the whole of the science of spe- 
cial pleading is obsolete; the old real actions 
are no longer in use; there is no opening to 
view of commercial law in the true sense, 
there is nothing about the rules of evidence; 
and finally, after having thus mentally con- 
signed two thirds of his matter to the corner 
of the practically useless, you finally discover 
that his method is not scientific, that his con- 
ception of jurisprudence is faulty, that even 
his famous definition of law is not profound, 
and that the spirit pervading his work is one 
of blind admiration of the system which he 
describes. 

Have you done him justice? Stop a mo- 
ment, you are testing him by the light of later 
knowledge; from the vantage ground of re- 
cent developments and wider explorations by 
specialists. 

Apply now the second test; and unless you 
do, I assert unhesitatingly that you cannot be- 
gin to understand what he did, or how well 
he did it. Examine his raw material. Take 
the first edition. Here you do not have the 
glosses of his editors, who have overlaid and 
twisted his work out of its original shape, un- 
til it resembles Sir John Cutler’s silk stockings, 
from which much silk has been displaced by 
darnings of worsted; but you have his own 
first notes and references to authorities as he 
consulted and interpreted them. View him 
amid his own environment and confine your 
attention to the law as it was in his day. 

To judge of Columbus as a mariner, or 
Galileo as an astronomer, you must contrast 
them with their predecessors, and measure 
them by the standards of their contemporaries. 
Pile up on fifty tables in a long hall the books 
from which Blackstone drew his materials: 
The Treatises of Glanvil, Bracton, Britton, 
Fleta—the Mirror of Justices, Fortescue’s De 
Laudibus Legum Angliz, Hengham’s Summa 
Magna and Summa Parva, Littleton’s Tenures, 
Wright’s Tenures, Doctor and Student, Per- 
kins’ Profitable Booke, et id omne genus; the 
Abridgments of Fitzherbert, Brooke, Staun- 
forde, Statham, Rolle, Viner, Comyn, and 
Bacon; the Entries of Lilly, Rastall, Lévinz, 
and Brown; the Reports in folio from Aleyn 
and Dyer all through the alphabet, to Vaughan 
and Vernon, more than two hundred in num- 
ber, “stout, honest old fellows in their leathern 
jackets,” accompanied by “a flying squadron 
of thin reports;” the Year Books, Coke’s In- 


stitutes, Plowden’s Commentaries, Finch’s Law” 


and Wood’s Institute; the Histories of Sir 
Matthew Hale and Madox’s Exchequer; the 
works of the antiquaries—Dugdale, Selden, 
Spelman, and Camden; the Statutes at Large, 
edited by Rastall, Pelton, Sergeant Hawkins, 
Ruffhead, and Runnington; the dictionaries of 
Blount, Cowell, Jacob, Kelham, Spelman’s 
Glossary and Les Termes de la Ley; the 
special readings and moots on statutes, such 
as those of Magna Charta, Westminster, Uses, 
Habeas Corpus, and the Act of Settlement; 
the special aids to practice in the Natura Bre- 
vium, Nove Narrationes, and Regula Placi- 
tandi—State Trials in stately folios,—these, 
and many others, constituted the mass—ingens 
moles—with which Blackstone, while still in 
his thirties, labored for years. Of course 
he had guides through the wilderness; no 
traveler, however renowned, has lost in repu- 
tation because he had the good sense to con- 
sult or even to follow natives familiar with 
the way. He was profoundly affected by 
what had been done by the four greatest of 
his predecessors, Bracton, Littleton, Coke, and 
Hale, whose labors stretched over a period 
from the reign of Henry III. to the days of 
Cromwell,—a. p. 1250 to 1675. From Bracton 
he drew ample knowledge of the system per- 
fected by the Anglo-Norman Kings, from 
Littleton the very essense of feudalism; from 
Coke the most varied, though ill-assorted, 
learning,—the quarry and the gravel pit of 
the common law,—and from Hale he undoubt- 
edly derived the outline or skeleton of his 
analytical arrangement. But nothing which 
any one or all of these masters had done ap- 
proached his own work in comprehensiveness, 
thoroughness, arrangement, or beauty. Brac- 
ton—although a large folio of seven hundred 
pages of the closest type, and in its modern 
dress expanded to six thick volumes—breaks 
off in the middle of a description of real ac- 
tions—hiatus valde deflendus. Littleton deals 
only with the subject-of Tenures; Coke’s vast 
Commentary strays off without system or 
order, while Hale’s History is but an unfin- 
ished sketch. But he did not content himself 
with these, he sought the foundation and 
explored tributaries, and, from the roaring 
and turbid mass tumbling through the centu- 
ries, carrying down Teutonic customs, Saxon 
dooms, Norman grafts, Plantagenet statutes, 
Roman philosophy, canon and ecclesiastical 
influences worked into the final stream of the 
common law as dyked and dammed by hard- 
headed and resolute English judges, he dis- 
tilled a limpid fluid which could be quaffed 
without disgust. The skill with which he 
precipitated the sediment, and got rid of the 
nauseating filth, was only equaled by the men- 
tal power with which he compressed so huge 
a bulk into four small quartos. 

This, then, was his work,—transcendent in 
its results as well as marvelous in its beauty. 
It must always be reckoned with by any stu- 
dent of the historical development of the law. 
Remember that we of to-day have the benefit 
of the labors of a host of scholars in fields 
of criticism and discovery which were not 
dreamed of in his day. We have the histories 
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of Reeve, Crabbe, Pollock, and Méaitland, 
Dean, and Holdsworth. We have the publi- 
cations of the record commissioners, the rolls 
commissioners, the parliamentary commission- 
ers, the Selden Society, edited by experts. 
We have translations with learned notes of the 
Year Books, Glanvil, Bracton, Britton, and 
Littleton. We have the result of the labors 
of Thorpe, Stubbs, and Maitland in unearthing 
charters, rolls, and pleas by the thousands. 
We have the studies of the great Germans, 
Brunner, Liebermann, Phillips, Guterbock, and 
Gneist, who have thrown themselves upon 
Anglo-Norman times. We have the lives of 
judges written from original material, long 
unknown, by such biographers as Foss, Town- 
send, Roscoe, and Manson. We have the dis- 
covery recently made by the professor of his- 
tory in the University of Moscow, Professor 
Vinogradoff, of the actual manuscript of Brac- 
ton’s Note Book, which he made directly from 
the rolls of the itinerant judges of Henry III. 
and used in the composition of his Treatise. 
We have the benefit of the enlightened and 
persistent labor of the American scholars, 
Wallace, Bigelow, Holmes, Thayer, and Coxe, 
—two of them Philadelphians and three of 
them Bostonians. We live in an age which 
has witnessed the results of the tremendous 
battering ram of Bentham upon the inconsist- 
encies, follies, and narrowness of the common 
law of Blackstone’s day, which was followed 
by the labors of Austin, Brougham, Scarlett, 
ete Campbell, Cairns, Hatherly, and Hals- 
ury. 

And, by us in America, it must not be for- 
gotten that we owe a debt to Blackstone which 
is not simply sentimental and historical, but 
substantial. The first American edition of the 
Commentaries was printed by Robert Bell, 
in Philadelphia, in 1771,—six years after its 
first appearance in England, and five years 
before our Revolution. The boldness of the 
publisher and the extent of the sales appear 
in the prospectus and subscription lists. This 
was followed by the Worcester edition in 
Massachusetts. For one hundred and forty 
years the great judges and lawyers of our 
Republic have drawn their earliest inspiration 
and knowledge from his pages. Tucker in 
Virginia, Wendell in New York, Sharswood, 
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Lewis, and Brown in Pennsylvania, Cooley in 
Michigan, and Hammond in Iowa, have given 
us special editions, to say nothing of the nu- 
merous reprints of the English editions, and 
the English editions themselves which have 
found their way to our shelves. In crowded 
cities, in prairie villages, in mountain hamlets, 
in the depths of the forests, and by the shores 
of the Great Lakes, or on the banks of our 
teeming rivers, the great Commentator has 
been omnipresent. Sir Frederick Pollock, in 
one of his most striking passages, has de- 
clared that the English common law had a 
new birth upon this vast continent through 
the appearance of this single work coeval with 
our Revolution,—a work fitted to expound and 
carry the legal system of the motherland. In 
nine hundred years but six names appear as 
the real masters in authorship of the English 
law,—Glanvil, Bracton, Littleton, Coke, Hale, 
and Blackstone. 

Surely Blackstone might have slightly para- 
phrased the Epilogue of Coke to his Second 
Institutes, and written without vanity: “Thus 
have we by the merciful Goodnesses of Al- 
mighty God brought these Commentaries (a 
large and laborious work) containing an expo- 
sition of the common law, Magna Charta, 
and many other ancient and later matters to 
an end; wherein we could not follow or be 
guided by any other for that never any (that 
we have ever seen or heard of) have enter- 
prised to publish the like in this kind; and 
therefore if the piercing eyes of the learned 
shall find out error herein, we are not without 
some kind of excuse. And we desire them 
to amend and correct those errors, according 
to the true sense of the law, for the which 
we shall not only give them thanks, but sub- 
scribe to the truth, and take it as some recom- 
pense for those our manifold and painful 
labours herein, which we from the beginning 
have undertaken for the general good and 
profit of the whole realme.” 

Time has its victims, and with ruthless 
hands plucks many from their pedestals. But 
Time also has his chaplets, with which he 
crowns a chosen few. Surely it is not too 
much to assert that among the Law’s immor- 
tals will be found the name of William Black- 
stone. 


The 


schools are teaching less and less of Blackstone. 
Most lawyers do not look into old books, for so- 
ciety has changed so much that the old theories and 
the science of law are of little value—JAMES B. 


DILL. 
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Heirs to English Estates. 
©O F all the schemes devised by design- 


ing men to separate credulous people 
from their money, in this country, says 
the Boston Transcript, one of the most 
ancient, persistent, frequent, and success- 
ful is the representation that some Amer- 
ican family are the heirs to an immense 
estate in England that has been accum- 
ulating for their benefit during many 
years. It is astonishing in how many in- 
stances the bait is taken. Hardly a year 
passes that, somewhere in the country, 
the minds of people are not being unset- 
tled by the golden visions that are con- 
jured for their contemplation. There are 
two such cases at the present time in 
Indianapolis. In each it is the old story. 
Property worth many millions has been 


doubling and quadrupling for a century 
or two while the rightful heirs have 
hitherto remained in ignorance of their 
expanding treasure. 

Within the last twenty years the con- 
suls general at London have reported re- 
ceiving hundreds of letters from Ameri- 
cans, supposing themselves heirs to vast 
British estates, but investigation invar- 
iably proved that their hopes were with- 
out foundation. The assumption that 
these great sums have been lying in the 
Bank of England, or in the court of 
chancery, without attracting the attention 
of the British authorities, fails to give 
them due credit for that keenness in 
money matters which is shown in their 
general business transactions and their 
methods of bookkeeping. Moreover, 
these great fortunes are for the most 
part represented as having lain in cold 
storage for a very long period, generally 
a century or more, ignoring the fact that 
millionaire estates are of comparatively 
recent development, in fact, so rare in 
the old days that the mere suspicion of 
one would have attracted wide public at- 
tention, and a way of legally disposing of 
it would have been found. 

Among the claims that came into pub- 
lic notice at one time was one for the 
Houghton estate, said to consist of land 
in Massachusetts, the owner of which had 
died in England immensely wealthy ; -but 
an agent despatched to that country, after 
patient investigation, found that no one 
of that name worth millions of pounds 
had ever lived or died there. Thousands 
of dollars, some being contributed by 
those who could ill afford it, were spent 
in an attempt to connect with the millions 
said to be the rightful belongings of the 
Ingraham family, but the good money 
never came back and imagined wealth 
was never found. The Jennings estate, 
the Lawrence estate, and the Willoughby 
estate were other sensations in this cate- 
gory, but the quests were equally worth- 
less with the others. 

The great bulk of the will-o-the-wisp 
chasing never comes to public notice. 
Doubtless, thousands of the old families 
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have had this familiar proposition put 
up to them, and some of them have bit- 
ten, but have gathered their Dead Sea 
Fruit in a quiet way and said no more 
about it. There is as good a chance for 
acquiring wealth by digging for Captain 
Kidd’s treasures as by chasing the long 
fallow fortunes of intestate Englishmen. 
That these tales should have been be- 
lieved in the early part of the past cen- 
tury was not strange, but that people to- 
day should continue to put faith in them 
shows that credulity is a weakness of 
human nature that can always be aroused 
by a crafty appeal to self-interest. 


Separate Judiciary Elections. 


HE recommendation of the State Bar 

Association that separate, nonpartisan 
elections be held in Minnesota for mem- 
bers of the supreme court, says the Min- 
neapolis Journal, is admirable. Beyond 
question the adoption of such a procedure 
would result in a bench of higher char- 
acter. It would lift the state’s court of 


last resort above partisan battle. It would 
enable the people to select justices with- 
out thought of their politics, and with 


attention concentrated on their character, 
their learning, and their judicial tempera- 
ment. The only question is whether suf- 
ficient public interest could be excited in 
elections where nothing but judgeships 
were at stake. 

The suggestion that candidates be put 
on the ticket without designating the 
party to which they belong would go far 
toward bringing about personal, instead 
of partisan, selection. In Michigan sepa- 
rate elections are held for justices of the 
supreme court and regents of the state 
university. But no provision is made for 
nonpartisan nominations, and the result 
is that each party puts up a ticket, exactly 
as in the regular elections. Thus, while 
the separate election feature permits con- 
centration of popular attention on the 
bench, much of the benefit is lost because 
of the partisan contest that ensues. Oc- 
casionally the parties have united in re- 
nominating some able man, but as a rule 
they fail to get together. It would be 
easy to hold judicial elections through- 
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out the state on a date separate from the 
general election, and to make them all 
nonpartisan. 

Under present conditions it is difficult, 
in many localities, for a lawyer belong- 
ing to the minority party to gain a place 
on the bench, no matter how well fitted 
he may be. Yet political questions are in 
no way involved in the discharge of ju- 
dicial duties. The question with respect 
to any candidate ought to be, Does he 
possess the learning, the ability, the im- 
partiality necessary to make him a good 
judge? It ought never to be, What are 
his political affiliations? 


Respect for the Court. 


ye Judge Lummus’s court, in Lynn, 
came, as the Lynn News tells us, a 
man with “weather beaten overalls, a shirt 
which was widely opened at the throat, 
and shirt sleeves rolled up above his el- 
bows. The judge looked at the witness 
sharply. Then he said to Chief Burckes, 
“Why does this man come here dressed 
like this? The question was too deep 
for the chief to answer, so he side- 
stepped it. “When was he summoned to 
appear?’ next asked the judge. And 
when the chief replied, ‘Last evening,’ 
the judge remarked, ‘I do not care to 
hear his testimony.’” It may have been 
that the testimony of the witness was of 
vital importance to the case, says the New 
Bedford Standard, and that Judge Lum- 
mus did an injustice by his curt refusal 
to hear the testimony. But, as a general 
principle, he was right. A judge in a 
higher court refused, some time ago, to 
consent to the naturalization of an appli- 
cant who appeared garbed in a butcher’s 
frock. He was right too. The courts of 
the country are entitled to the conven- 
tionalities of respect, not because of the 
personality of the judge, but because the 
court is a great function of the public 
service. It represents in its place, a ma- 
jesty greater than that of any monarch 
on earth,—the majesty of government by 
the people. Instead of being cheapened 
by that truth, that majesty is enhanced. 
This principle ought always to be insist- 
ed upon, even in so-called small matters. 





“Is Mr. Roosevelt Right >” 


Editor Cas—E AND CoMMENT:— 

Colonel Roosevelt had the right to criticize 
the Supreme Court. 

What the Supreme Court says is the law, 
until they see fit to say otherwise. That body 
is not higher than the law, that is, they are 
not above criticism. When they reverse them- 
selves they criticize themselves. 

When Judge Mitchell in Hospes v. North- 
western Mfg. & Car Co. 15 L.R.A. 470, criti- 
cized the decisions of the Supreme Court, no 
one for a minute questioned his right, and 
the frequency of reference to that opinion 
shows the justness of the criticism. 

Was Colonel Roosevelt “right” in his opin- 
ion and conclusion? That is a matter on 
which individuals may well differ, but. each 
has the right to express that opinion publicly. 

Was Colonel Roosevelt “right” in the words 
and language used? He certainly was not of- 
fensive nor in contempt. He did not advocate 
the breaking down of all law, by refusing to 
recognize the decisions of the Supreme Court 
as the law of the land. He was not anarchis- 
tic, his words were fervid, but not more than 
might be expected from an oratorical effort. 
He was therefore well within his rights. 

His reasoning is based not on the Constitu- 
tion, but on the “moral right.” He thinks 
that should have governed the Supreme Court 
and the Constitution should bend accordingly. 
Who will say he is not right? Not I. 


Ravpx S. Hoiproox. 
Toledo, Ohio. 


Had a Right to Express His Idea. 


Editor CAsE AND COMMENT :— 

Often there is fog between opposing sides 
as to just what the question before them is. 
In the Roosevelt remarks on the Supreme 
Court made in his Denver speech, I call at- 
tention to the fact that he opposed not the 
Supreme Court, but its decision. Quoting 
from those remarks as given in your last is- 
sue: 

“If such decisions as these two indicated 
the court’s permanent attitude, there would 
be real and grave cause for alarm. ea 
am, however, convinced, both from the incon- 
sistency of these decisions with the tenor of 
other decisions, and, furthermore, from the 
very fact that they are in direct contradiction 
to the spirit and needs of the times, that, soon- 
er or later, they will be explicitly or implicitly 
reversed.” 

Here he clearly states his faith in the court, 
but on two cases he differs. In my opinion 
there is no stouter apostle of the integrity of 
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And be each critic the good-natured man.” —Goldsmith. 
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the courts than Roosevelt. Then we come to 
the question, Has a citizen, attorney or not, 
the right to express an opinion in respectful 
language, to the effect that the court erred 
in judgment? The critics of Roosevelt make 
their attack on that question. Certainly they 
do not charge that he, in an anarchistic spirit, 
denounced the court as such,—as an institu- 
tion. There seems to be a vague impression 
left by his critics that he has done this. But 
I submit that a plain reading of his remarks 
discloses absolutely the contrary, while a like 
reading of Judge Parker’s criticism discloses 
no such charge against Roosevelt. The real 
question is, as before stated, May a citizen 
in fair language disagree with the court? 
Much loose thought is indulged in by those 
raising a furor over the Roosevelt speech, 
which on subsidence presents the simple ques- 
tion above. It is not, Was he right in his idea 
of the decision? but, Had he a right to ex- 
press his idea? and to that there can be but 
one answer. 

Incidentally Roosevelt is not a lawyer, but 
undoubtedly he has a knowledge of constitu- 
tional law superior to that of the average prac- 
titioner, which he gathered from university 
work, supplemented by reading while in his 
various executive positions. 

Let no one confuse the utterance of Roose- 
velt with the ranting of political extremists 
who, in platform and speech, do make an “at- 
tack” on the Supreme Court as an institution, 
advocating its abolishment, saying that it is 
not the friend of the people, etc. I will frankly 
admit that the phrase in the above quotation, 
“in direct contradiction to the spirit and needs 
of the times,” does in a mild way approach 
the assertion that the court is opposed to the 
people, but still it does not distinctly attack 
the court as such. But that very phrase, mod- 
erate in tone, and read with the context, illus- 
trates my point,—that a citizen in a decent, 
respectful address may criticize the decision of 
the court. 


Tuomas J. Corkery, Jr. 
Toledo, Ohio. 


Not Justifiable but Deplorable. 


Editor CAsE AND COMMENT :— 

In a country such as ours, the humblest citi- 
zen has the right, must have the right, to 
criticize the public act of any official, even 
the highest, provided the criticism is made in 
good faith, and as a friend, not an enemy, 
of good government. In this sense, the criti- 
cism of certain decisions of the Supreme 
Court, made by Mr. Roosevelt in his recent 
address before the Colorado legislature, was 
“a proper exercise of the right of free 
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ech.” Whether the criticism was “justifi- 
able” i is a question that should not be con- 
founded with that of the right of free speech. 
The right to criticize at all involves the right 
to criticize according to the critic’s own judg- 
ment, o_ or wrong. 

But Roosevelt’s criticism, though one 
that he had the right to make,—for unques- 
tionably he made it in good faith and accord- 
ing to his best judgment,—was not “justifi- 
able,” in the sense of being a true and just 
criticism. It was based upon false premises, 
a misconception of the duties and powers of 
the Supreme Court, and was essentially wrong 
and unjust. 

It is true, as was said by Mr. Roosevelt, 
that the national and the state governments 
“should work together,” and should “not 
leave a neutral ground in which neither state 
nor nation can exercise authority.” And it 
is a fact, unfortunate as it may be, that such 
neutral ground has been left and does exist. 
Constitutional limitations, Federal and state, 
are such that certain lines of social and in- 
dustrial activity are in a measure exempt from 
control or regulation by either national or state 
legislation. But the fault is not with the judi- 
ciary, nor can the defect be remedied by the 
courts. 

The people have seen fit, wisely or unwise- 
ly, to limit the powers of Congress within 
certain lines defined by the Federal Constitu- 
tion, and to limit the powers of state legisla- 
tion by numerous provisions of the several 
state Constitutions. These limitations, though 


designed to prevent only unjust or pernicious 


legislation, frequently operate to prohibit 
measures which, if permitted, would be just 
and beneficient. Our statute books, Federal 
and state, present many instances in which 
statutes have been enacted, in good faith, to 
provide measures deemed necessary for the 
correction of some evil or for the promotion 
of justice and the general welfare, but which, 
when scrutinized, are found to be in conflict 
with some constitutional limitation. 

In such a case, the courts have no option 
but to declare the statute unconstitutional, and 
refuse to give it effect. No matter how wise 
or just or beneficent the measure may be, con- 
sidered by itself, it cannot be recognized as 
law. And it cannot become law, until after 
the people shall remove the limitations that 
prohibit its enactment. 

The decisions criticized by Mr. Roosevelt are 
instances in which the justices of the Supreme 
Court, or a majority of them, were of the 
opinion that the statutes involved were in 
conflict with certain constitutional provisions. 
He does not question that those justices hon- 
estly entertained that opinion; nor does he 
question that they arrived at that opinion after 
earnest, thorough, and capable consideration. 
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But he impliedly assumes that those justices, 
notwithstanding their opinion that the statutes 
were unconstitutional and therefore void, ought 
to have sustained those statutes and given them 
effect as valid law, on the ground that such law 
was desirable as a remedy for certain evils. He 
condemns the decisions, not because they were 
made without due consideration, not because 
they were dishonest, not because they were 
contrary to law, but because “they are in 
such flagrant and direct contradiction to the 
spirit and needs of the times,”"—as if the 
courts may rightly disregard the highest law 
of the land,—the Constitution —and wilfully 
violate their own understanding of its require- 
ments, and in order to force a decision that in 
their judgment, or in the judgment of Mr. 
Roosevelt, may be expedient, or in accord 
with “the spirit and needs of the times.” 

Fortunately our courts are not the auto- 
crats—the arbitrary makers and dispensers 
of law and decision—that Mr. Roosevelt seems 
to think they ought to be. The decisions that 
he criticizes as being “against the democratic 
principle of government by the people under 
the forms of law” are directly in accord with 
that principle, and based upon absolute obedi- 
ence to it. That principle, the very essence of 
democratic government, requires that every 
citizen and official, even the Supreme Court 
and Mr. Roosevelt, shall be obedient to the 
fundamental law that the people have enacted 
in the form of a Constitution. The Supreme 
Court recognized that principle. It did not 
arrogate to itself the right or the power to 
say what the law ought to be, or to decide the 
question involved according to its own con- 
ception of “the spirit and needs of the times,” 
but held itself bound by the Constitution as 
the people themselves had framed it. That is 
democracy. That is “govermnent by the peo- 
ple under the forms of law.” A contrary 
course, such as Mr. Roosevelt assumes ought 
to be taken, would be subversive of govern- 
ment by law, and place the rights and liberties 
of the people subject to arbitrary action by 
the courts, under the plea of expediency. 

The changes that are required to adapt our 
government to “the spirit and needs of the 
times” are to be sought not by perverting our 
courts into arbitrary tribunals, not by dis- 
regarding constitutional provisions, or per- 
verting those provisions by false or strained 
construction, but by constitutional amendment 
and appropriate legislation. The courts can 
properly do no more than apply the law as 
they find it. Criticism of the courts for keep- 
ing within this rule is not justifiable; and 
coming from one of Mr. Roosevelt’s standing 
and influence, it is deplorable. 


Henry GoopceLi. 
San Bernardino, Cal. 








a Brief comments on important decisions by our courts of last resort 





Assault — self-de- One who enters an- 
fense — trespasser. other’s house for a 

wrongful purpose 
is held in the Texas case of Cox v. State, 
123 S. W. 696, to have a perfect right of 
self-defense, if, when discovered, he 
abandons his purpose, flees from the 
building, and is pursued and assaulted 
by the owner of the property. 

This decision, as appears by the note 
which accompanies it in 26 L.R.A.(N.S.) 
621, is in conformity with the few cases 
which have considered the question. 


Carrier — unlawful <A carrier which 
delivery — credit to delivers a portion 
carrier of payment of a consignment 
by receiver. to one not entitled 

to receive it is 

held in the recent Kentucky case of 
Louisville & A. R. Co. v. Blow, 124 S. W. 
391, not entitled, in an action against it 
for damages resulting from its conver- 
sion, to credit for the amount which had 
been collected from the bankrupt estate 
of the one receiving the property, as a 
dividend, upon the value of the portion 
not so delivered, under the mistaken be- 
lief that the whole consignment was de- 
livered to him, although such undelivered 
portion was subsequently found and de- 
livered to the proper consignee. This 
seems to be the first case passing on the 
right of one who has converted property 
to be credited with the amount which the 
owner has collected on account of the 
property from a third person who was 
not in fact liable. Some analogous deci- 
sions are referred to in the note which 
accompanies this case in 26 L.R.A. 


(N.S.) 555. 


Criminal law — ap- In the absence of 
peal — effect of es- statute specially 
cape from custody. regulating the 

procedure in pro- 
ceedings in the nature of review, insti- 
tuted to reverse or set aside a conviction 
where it appears the defendant has es- 
caped and is not in actual or constructive 
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custody, it is within the sound discretion 
of the court to determine whether the 
exceptions shall be argued and passed up- 
on, the appeal dismissed, or the hearing 
postponed to await the recapture of the 
alleged offender. The recent Oklahoma 
case of Tyler v. State, 104 Pac. 919, an- 
notated in 26 L.R.A.(N.S.) 921, deter- 
mines that where a defendant has been 
convicted and sentenced to serve a term 
in state prison, and perfects an appeal 
to this court, it is essential that he should 
be in custody pending his appeal, by be- 
ing confined in the county jail or state 
prison, as may be provided by law, or 
constructively in custody by being admit- 
ted to bail; otherwise he waives his right 
of having his conviction reviewed by the 
court, which will, on motion, dismiss the 
appeal where the defendant makes his 
escape from the custody of the law, and 
is at large as a fugitive from justice. 


Criminal law — cor- Where a corpora- 
porations — re- tion is in the 
ceivership. hands of a receiv- 

er it cannot be in- 

dicted or prosecuted for acts or omissions 
of the latter, or of his agents or servants; 
his possession not being that of the cor- 
poration, but antagonistic thereto, and the 
latter has no right to the possession, 
control, or management of its property. 
In conformity with this rule it is laid 
down in the North Carolina case of State 
v. Norfolk & S. R. Co. 67 S. E. 42, that a 
railroad company for which a receiver 
has been appointed is not liable to indict- 
ment for obstructing a public-road cross- 
ing. This decision is accompanied in 26 
L.R.A.(N.S.) 710, by a note discussing 
the authorities dealing with the question. 


Death — settlement A settlement by a 
of claim — repre- person injured by 
sentative’s action. another’s  negli- 

gence, of his claim 
for the injury, is held in the Kentucky 
case of Louisville R. Co. v. Taylor, 123 
S. W. 281, annotated in 27 L.R.A.(N.S.) 
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176, to be a bar to a statutory action by 
his personal representatives to recover 
damages for the benefit of his next of kin 
in case death ensues from the injury. 
Without reference to the question of 
construction placed upon statutes in sub- 
stance similar to Lord Campbell's act, as 
to whether such statutes give an inde- 
pendent cause of action, the general rule 
is that an action for wrongful death 
caused by an injury can only be main- 
tained under circumstances such as would 
entitle the injured person in his lifetime 
to have maintained it; and he may, sub- 
sequent to the injury, settle with the tort 
feasor for damages caused him thereby, 
and such settlement is a bar to any subse- 
quent action by his widow, next of kin, 
or personal representative for his death 
because of such injuries, unless there is 
fraud or duress in procuring the settle- 
ment. 


Evidence — compari- 
son of handwrit- 
ing or marks. 


The use of punc- 
tuation marks as 
a means of iden- 
tifying writing 
or carving is upheld in the Vermont case 
of State v. Kent, 74 Atl. 389, 26 L.R.A. 
(N.S.) 990, holding that for purposes of 
identifying one accused of crime, a date 
and initial carved in wood at the time 
and near the place where the crime was 
committed are admissible in evidence, if 
they contain peculiarities of punctuation 
and formation which are shown to be 
habitual with accused. This case seems 
to be one of first impression. 


Evidence — declara- 
tions against title — 
admissibility. 


It is a well-settled 
general rule of 
law that the dec- 
larations against 
his own title of a former owner of prop- 
erty, either real or personal, made while 
in the possession thereof, are admissible 
not only against himself, but also against 
those claiming under him. And though 
there was formerly some doubt and con- 
fusion on the subject, such declarations 
are now held to be admissible, though 
the declarant is not dead, but is alive, 
capable of attending court and within 
reach of its process. The recent case of 
Abbott v. Walker, 204 Mass. 71, 90 N. 
E. 405, 26 L.R.A.(N.S.) 814, follows 
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the modern view and holds that declara- 
tions, against title, of an owner in pos- 
session, are admissible in evidence against 
those claiming under him, although he is 
alive at the time they are offered in evi- 
dence. The decisions upon this subject 
are collated in a note appended to the 
L.R.A. report of the case. 


Evidence — testamen- 

tary capacity — dec- 

laration of subscribing 
witness. 


The courts are 
not agreed up- 
on the question 
of the admissi- 
bility of decla- 
rations of deceased subscribing witnesses 
as to the testamentary capacity of the 
testator. In the Iowa case of Speer v. 
Speer, 123 N. W. 176, declarations of a 
witness who attested a will, unfavorable 
to the capacity of testator, are held in- 
admissible in evidence on the question of 
the validity of the will. The report of 
the case in 27 L.R.A.(N.S.) 294, is ac- 
companied by a note discussing the ad- 
missibility of such declarations. 


There is a differ- 
ence of opinion 
as to whether an 
executor is en- 
titled to credit for payments to counsel 
employed by him for the purpose of liti- 
gation arising over the probate of the 
will. It is held by some courts that the 
duty of an executor to procure the admis- 
sion of the will to probate implies author- 
ity to employ counsel where the probate 
is contested, and to charge the estate 
therefor. In other jurisdictions it is held 
not to be the executor’s duty to defend 
the will, and that therefore he is not en- 
titled to allowance for counsel fees in- 
curred in upholding its validity. Some 
cases refuse to allow attorney’s fees in- 
curred in upholding the will, unless it 
has been admitted to probate. And still 
other cases hold the allowance discretion- 
ary in each instance; and by other deci- 
sions such fees are held allowable where 
the estate, or those who are entitled to it, 
are benefited by the services, but not 
otherwise. 

The weight of authority, however, 
holds that where the executor has acted 
in good faith in attempting to establish 
the will, he is entitled to a reasonable al- 


Executor — account- 
ing — attorneys’ 
fees. 








lowance for attorney’s fees necessarily 
incurred. So, it is held in the recent 
Nebraska case of Re Hentges, 124 N. W. 
929, annotated in 26 L.R.A.(N.S.) 757, 
that an executor should ordinarily be 
credited in his final account with the es- 
tate for reasonable attorney’s fees paid by 
him in proceedings to probate the will 
of his testator. 


Executor — restric- The right of an 
tive covenants executor with a 
— validity. ~ naked power of 
sale to bind the re- 
maining part of a tract of land belong- 
ing to the estate, by a restrictive covenant 
in his deed to a part thereof, seems to 
have been considered by the courts for 
the first time in Simmons v. Crisfield, 197 
N. Y. 365, 90 N. E. 956, 26 L.R.A.(N.S.) 
663, holding that an executor having a 
naked power to sell city lots has implied 
authority to insert restrictive covenants in 
the deeds with respect to the building 
line of the houses to be erected thereon, 
which will bind the estate in favor of 
purchasers of the first lots, and may be 
enforced by them against later purchas- 
ers. 


Health — bakery — The power of a 
regulation of state or munici- 
location. pality to regulate 
the location or 
condition of bakeries, which apparently 
has been considered but once before, 
came before the court in the recent Wis- 
consin case of Benz v. Kremer, 125 N. 
W. 99, 26 L.R.A.(N.S.) 842, holding 
that the state may, under its police pow- 
er, forbid the establishment or operation 
of bakeries in a room the floor of which 
is more than 5 feet below the level of the 
surface of the adjacent ground. 


Homicide — convict That homicide by 
— voluntary man- aconvict who slew 
slaughter. a fellow convict 

who was aiding 

the warden to administer corporal -pun- 
ishment to the slayer under circumstances 
amounting to an assault upon him may be 
reduced to voluntary manslaughter is de- 
termined, apparently for the first time, 
in Westbrook v. State, 133 Ga. 578, 66 
S. E. 788, 26 L.R.A.(N.S.) 591, holding 
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it was error for the trial court to omit 
to charge the law relating to that of- 
fense. 


Insurance — assign- An unusual ques- 
ment — validity. tion which does 
not appear to have 
been previously passed upon is presented 
in Frost v. Frost, 202 Mass. 100, 27 
L.R.A.(N.S.) 184, 88 N. E. 446, holding 
that a written assignment of an insurance 
policy to trustees to be named in the will 
of the assignor for the benefit of a cer- 
tain person named, which is not wit- 
nessed as required by statute to make it a 
valid will, is not effectual to transfer title, 
where no delivery is made to anyone to 
hold for the trustees, and the assignor 
does not manifest an intention to hold 
for them himself, although the assign- 
ment is assented to by the beneficiary. 


Judgment — fraud Concealment of ma- 
— relief. terial facts for the 
purpose of secur- 
ing a judgment is a species of fraud 
which courts of equity have quite uni- 
formly relieved against. The fraud in 
this class of cases being more susceptible 
of certain proof than in the case of judg- 
ments procured by perjury, the courts 
have more readily come to the aid of the 
defrauded party. The only difficulty is 
to distinguish between facts which a par- 
ty is bound in good faith to disclose and 
facts which belong properly to the other 
side, which he is under no obligation to 
present to the court. The great current 
of authority also limits the frauds for 
which a bill to set aside a judgment be- 
tween the same parties, rendered by a 
court of competent jurisdiction, will be 
sustained, to those matters which are ex- 
trinsic and collateral to the matter tried. 
This question was presented in Thomason 
v. Thompson, 129 Ga. 440, 59 S. E. 236, 
26 L.R.A.(N.S.) 536, holding that a judg- 
ment will not be set aside on the ground 
that the prevailing party practised a 
fraud on the court and on the adverse 
party by concealing the evidence of his 
fraud, where the particular fraud, evi- 
dence to establish which is alleged to have 
been concealed, was the issue on trial 
and there adjudicated. 
The decisions dealing with the question 
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ef concealment of evidence as ground for 
relief against a judgment are collated in 
a note accompanying the L.R.A. report of 
the case. 


Libel—provilege— It is the general rule 
fratereel order. that where two per- 
sons have a common 
interest, every communication made by 
one to the other in an honest attempt to 
protect such common interest is privi- 
leged, in the absence of malice. This 
rule would seem to have especial corce 
when applied to members of a corpora- 
tion or of an association, where the par- 
ties may have a legal as well as a person- 
al responsibility, the one to the other; 
and such communications if bona fide and 
without malice may reflect upon other 
members, or upon the officers or employ- 
ees of the corporation or association, or 
even upon third persons with whom it 
may have dealings. The rule was applied 
in Holmes v. Royal Fraternal Union, 222 
Mo. 556, 121 S. W. 100, holding that a 
written communication from the president 
of a fraternal society to members at a cer- 
tain place, to the effect that the collecting 
agent of the order at that place was be- 
hind in his remittances, and that it had 
become necessary to withdraw authority 
from him, and directing the members to 
pay their dues to another, is qualifiedly 
privileged,—especially where he had 
threatened to withdraw from the order 
and take its members with him, so that 
the society had a right to guard against 
such threat on his part. 

The report of this case in 26 L.R.A. 
(N.S.) 1080, is accompanied by a note 
discussing the cases pertaining to quali- 
fied privilege of communication between 
members of an association or of a private 
corporation. 


Master and servant— The conflicting 
delegability of duty cases on this 
to warn or instruct. subject may be 

best arranged 
and compared with reference to three 
general classes of dangers to which serv- 
ants are subjected. The first of these 
comprises those dangers which are non- 
transitory, which generally exist when 
the servant goes to work, but which 
may arise afterwards,—dangers which 


may be termed “impending dangers.” 
The second class of dangers comprises 
those perils which arise necessarily 
during the progress of the work, which 
are therefore to be expected, and which 
may be guarded against,—dangers which 
may be termed “transitory and recur- 
ring dangers.” The third class of dan- 
gers comprises those which arise during 
the progress of the work, which are mo- 
mentary and  unnecessary,—dangers 
which may be termed “transitory and 
nonrecurring dangers.” The courts seem 
to be in accord on the rule that the mas- 
ter’s duty to instruct or warn as to im- 
pending dangers cannot be delegated. 

When the question is as to the delega- 
bility of the duty of the master to warn 
servants of dangers necessarily recurring 
during the progress of the work, the con- 
flict in the cases becomes marked. In 
this class of cases the dangers are un- 
avoidable and are incident to the work in 
which the servant himself is engaged, or 
to other work in the same place which 
other servants are carrying on. They 
are dangers which the master can and 
should provide against. When he has 
employed a competent person for this 
purpose, some courts say he has done 
enough, while others declare that the 
duty to warn is absolute. It is merely a 
question of arbitrarily drawing the line 
marking the point at which the master’s 
duty ends and the servant’s assumption 
of risk begins. 

When it comes to the question of ex- 
tending the master’s personal responsi- 
bility for failure to warn to those sudden, 
unexpected, and wumnecessary dangers 
created by the negligence of coservants, 
there is considerable confusion in the 
cases. 

The cases pertaining to the question 
are exhaustively presented in a note ap- 
pended in 26 L.R.A.(N.S.) 624, to An- 
derson v. Pittsburg Coal Co. 108 Minn. 
455, 122 N. W. 794, holding that while 
the duty of the master to warn the serv- 
ant of impending danger, as distinguished 
from the duty to instruct a youthful or 
inexperienced servant, may not, under all 
circumstances, be absolute and nonassign- 
able, the general rule is that, when an 
employee is at work in a place safe in it- 
self, but which, by virtue of some inde- 
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pendent work done for the master’s pur- 
poses, becomes dangerous unless prior 
warning of impending danger be given, 
and when the master has required such 
warning to be given, or has customarily 
assumed to give such warning by an em- 
ployee, the person charged with that duty 
is a vice principal. 
Mechanics’ lien— Mechanics’ liens are 
disconnected lot. of purely legislative 
creation, and ordi- 
narily the extent of the land to which they 
attach depends upon the language of the 
statutes. 

The recent Pennsylvania case of Wir- 
sing v. Pennsylvania Hotel & S. Co. 226 
Pa. 234, 75 Atl. 259, annotated in 26 
L.R.A.(N.S.) 831, holds that a mechan- 
ics’ lien on a hotel and sanitorium will 
extend to a lot separated from that con- 
taining the building by other property, 
but containing a mineral spring which is 
intended as part of the sanatorium prop- 
erty, where the statute permits the lien to 
attach to such curtilage as is reasonably 
needed for the general purpose for which 
the structure is erected belonging to thie 
same owner. 
Name—Change of, with- 

out legal proceedings. 


The _ conclu- 
sion that stat- 
utes provid- 
ing a mode of changing one’s name 
do not abrogate, but are in affirmance and 
aid of, the common law, was reached in 
Smith v. United States Casualty Co. 197 
N. Y. 420, 90 N. E. 947, 26 L.R.A.(N.S.) 
1167, holding that a man may, in good 
faith, for an honest purpose, change his 
name without resorting to legal proceed- 
ings by adopting a new one, and for 
many years transacting his business and 
holding himself out to his friends and 
acquaintances thereunder, with their ac- 
quiescence and recognition. 


Oral contract—fence 


There is a sharp 
—validity. 


conflict of au- 
thority as _ to 
whether contracts in relation to division 
fences must be in writing to be within the 
statute of frauds. Most frequently, of 
course, the question is whether a contract 
in relation to such a fence is a contract 
in relation to an interest in lands, within 
the meaning of the statute requiring such 
contracts to be in writing. The weight 
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of authority seems to be to the effect that 
such a contract is not within the statute. 
In the recent Kansas case of Walker v. 
McAfee, 107 Pac. 637, annotated in 27 
L.R.A.(N.S.) 226, it is held that neither 
the statute of frauds nor the act relating 
to partition fences renders unenforceable 
an oral agreement by the occupants of 
adjoining lands that, until the arrange- 
ment is changed by mutual consent or the 
withdrawal of one of the parties, each 
shall maintain one half of a division 
fence. 


Partnership—tright In the recent Mass- 
of survivor to wind achusetts case of 
up affairs. Hewitt v. Hayes, 90 


xX. Ek. Sa..2@ 
L.R.A.(N.S.) 154, it is held that upon 
the death of the partner to whom the ex- 
clusive management of the business has 
been committed, the right to wind up the 
affairs of the partnership devolves upon 
the surviving partner, and not upon the 
executor of the managing partner, and 
the surviving partner may require the 
executor to deliver to him all firm assets 
in his possession, including real estate. 
This case is unique in that it is appar- 
ently the first in which it was attempted 
to set aside the general rule that the sur- 
viving partner is entitled to the possession 
of the firm property for the purpose of 
winding up its affairs, on the ground 
that the deceased partner had sole man- 
agement of the business prior to his 
death, and that therefore his represen- 
tatives should have possession of the 
property. 


Witnesses—husband The question of 
and wife—arson. the competency of 
one spouse as a 
witness against the other in the prosecu- 
tion of the latter for arson in setting fire 
to the former’s property was considered, 
apparently for the first time, in the Wash- 
ington case of State v. Kephart, 106 Pac. 
165, 26 L.R.A.(N.S.) 1123, holding that 
a provision in a statute forbidding a wife 
to testify against her husband, that it 
shall not apply to a criminal action or 
proceeding for a crime committed by one 
against the other, does not operate to 
render the wife a competent witness in a 
proceeding against him for burning her 
buildings. 





; New or Proposed Legislation 


A glance at the labors of our lawmakers. 


Municipal Treatment of Inebriates.—Sever- 
al months ago the city council of Colum- 
bia, South Carolina, writes Mr. C. S. 
Monteith, of that city, decided that in- 
stead of sending inebriates to jail or the 
workhouse, that they would give them, 
free of charge, a liquor cure. The city 
accordingly established a sanatorium, and 
inebriates were treated by a local com- 
pany known as the McKanna Three-Day 
Liquor Cure. Of this experiment the 
Columbia State remarks : 

The administering of the McKanna 
three-day liquor cure by the city of Co- 
lumbia to white pauper inebriates was 
met with an unexpected amount of suc- 
cess. W. H. Gibbes, mayor of Columbia, 
recently wrote Dr. O. E. Thomas, presi- 
dent of the McKanna company of Co- 
lumbia, to express his gratification at the 
results of the cure. 

The city’s sanatorium was opened on 
July 28, and since then thirty-seven white 
inebriates have been given the McKanna 
treatment free of charge. These men 
were constantly before the recorder, and 
several of them spent the greater portion 
of their time in jail before they took the 
the treatment. Since taking the Mc- 
Kanna cure, not a single one of them 
has been before the recorder. The ma- 
jority of them have obtained positions or 
are working at their trades. 

In his letter to Dr. Thomas, Mayor 
Gibbes said in part: 

“Thé department was installed in the 
humanitarian hope of benefit to well-nigh 
hopeless fellow men. In nearly all of the 
thirty-odd cases thus far, these men have 
been lifted from the gutter and restored 
to normal physical and psychical condi- 
tion, and to useful citizenship, thus re- 
ceiving benefit themselves and confer- 
ring it in happy measure upon wife and 
children, mothers and friends and fellow 
citizens. 

“Another development that we did not 
look for has come about. Under the 
generous terms made by Dr. McKanna 
through you, and under the economical 


administration of the cure through your 
assistance, we find that its cost to the 
city is much more than repaid by the sav- 
ing of expense of maintenance of these 
patients as prisoners. No man with a 
heart can fail to have it touched by their 
gratitude for their reformation and by 
the touching thanks of their families; 
no man with a brain can deny the effi- 
ciency of a treatment whose benefit is so 
apparent.” 

Mayor Gibbes is of the opinion that the 
McKanna three-day liquor cure should 
be established in every city as an adjunct 
to the police department. 


Regulating Aviation—The Germans, who 
are intensely practical in everything they 
undertake, says the New Orleans Pica- 
yune, have evidently made up their minds 
that aviation has come to stay, and, that 
being the case, it must be regulated, and 
both the aviators themselves and the gen- 
eral public protected from the risks and 
dangers inseparably connected with the 
new science. Accordingly laws have 
been promulgated governing the condi- 
tions under which aviation may be prac- 
tised in Germany. 

According to the new regulations, ev- 
ery aviator must have a license, issued 
by the provincial or municipal author- 
ities. This license is issued only after a 
thorough examination into the candi- 
date’s mechanical knowledge and a pri- 
vate demonstration of his skill in avia- 
tion. 

After the certificate has been obtained, 
the aviator must invariably notify the 
police authorities three days in advance 
of the day of his flight. He must submit 
to police inspection of his equipment be- 
fore making an ascent, and must submit 
to police interdiction of a flight if, in the 
judgment of the authorities, conditions 
make the attempt dangerous. 

Even after complying with all these 
conditions an aviator must not fly over 
towns or villages, but must restrict him- 
self to the open country or to the courses 
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of rivers or streams. If he disobeys any 
of these regulations his license may be 
taken from him, and he may also be sub- 
jected to a fine. Naturally, the German 
aviators are not happy under these re- 
strictions, which are deemed to be too 
severe. 

While other countries may not feel dis- 
posed to adopt such drastic ordinances as 
those mentioned, they are pretty certain 
to discover eventually that aviation must 
be regulated in some way, if frequent ac- 
cidents are to be prevented. 

At first blush it appears rather ridicu- 
lous to talk about big governments enter- 
ing into negotiations for the framing of 
treaties regulating aviation as far as it 
applies to international relations. The 
crossing of international boundaries by 
aéroplanes and dirigibles has become a 
common thing in Europe, and some re- 
cent achievements in this country indi- 
cate that the day is not distant when air- 
ships will cross from this country into 
Canada or into Mexico, and vice versa. 

Mexico has already approached our 
government on the subject of an aviation 
agreement, and our Secretary of State 
has invited Mexico to submit a draft of 
the proposed agreement. A preliminary 
treaty is proposed by the Mexican agent, 
which can be revised and improved as 
the navigation of the air is further de- 
veloped. 

In Europe it has become a common 
thing for aéroplanes and other classes of 
airships to cross from one country to the 
other, and several governments are now 
engaged in formulating agreements to 
prevent smuggling or the importation of 
undesirable persons. With the further 
development of the aéroplane there would 
be serious danger of illicit traffic across 
the border from both Canada and Mex- 
ico. Even now Chinamen are smuggled 
into the country across both northern and 
southern borders. Aéroplanes would no 
doubt be employed in evading the laws in 
this respect, with small chance of detec- 
tion. Just how to prevent aéroplanes 
from crossing the border is the problem 
confronting everybody. 

The licensing of every flying machine 
and enforced stoppage at the frontier are 
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among the measures evolved, but it is 
realized that a machine might fly so high 
as to be beyond all attempts at stopping 
it, or even identifying the particular ma- 
chine involved. 


The New Wireless Law.—After July 1, 
1911, says the New York Sun, all steam- 
ers carrying fifty or more persons, pas- 
sengers and crew, will be held in port till 
equipped with wireless telegraph appara- 
tus. A circular calling attention to the 
recently enacted law is being sent out by 
the Secretary of Commerce and Labor. 
This somewhat belated fruit of the wreck 
of the Republic in January, 1909, is an- 
other illustration of the well-worn adage 
that “’tis an ill wind that blows nobody 
good.” 

Such advances have been made in 
transportation by water within the last 
twenty-five years that sea voyages are no 
longer perilous adventures, but mere in- 
cidents of travel. Statisticians have 
made figures to show that cruising on a 
modern steamer is as safe as living in a 
large hotel. The relative rates of acci- 
dent insurance charged upon the various 
classes of “risks” show that travel by 
sea is safer than working on a farm. 
The employment of wireless telegraphy 
for the purpose of sending out distress 
signals constitutes one of the most im- 
portant steps taken to secure the safety 
of the passengers and crew. The law 
is altogether reasonable. The expense 
of installing wireless telegraphy is not 
heavy, and the many uses to which it may 
be put commended it to the best-equipped 
steamers before the law was passed to 
compel its installation. 

A figure of the past is the passenger 
who could be described as: 

“The adventurous man, who durst the 
deep explore, 

Oppose the winds and tempt the shelfy 
shore.” 

Travel on first-class steamers has be- 
come practically ferry-boat riding. With 
the added safeguard of wireless it be- 
comes even more so. The problem of the 
rival lines nowadays is how best to amuse 
their patrons to prevent the crossing 
from being humdrum. 


B] 
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Banquet Tendered President Farrar 


“Edgar H. Farrar, president of the 
American Bar Association, was the guest 
of honor at a banquet at the Grunewald 
Hotel,” says the Picayune, “the same be- 
ing tendered by the Louisiana Bar Asso- 
ciation and members of the American 
Bar Association.” 

Before the banquet was served, an ad- 
dress was made by E. H. Randolph, pres- 
ident of the Louisiana Bar Association. 
His subject was, The Appreciation of the 
Bar of the State of the Election of Mr. 
Farrar as President of the American Bar 
Association. 

“It is a grateful occasion to be here to- 
night to express our appreciation of the 
high honor conferred by the American 
Bar Association in the selection, for its 
president, of our distinguished brother 
lawyer, Edgar H. Farrar,” said Mr. Ran- 
dolph. “It is not ungracious to say that 
in this selection the beneficiary confers 
upon the association the same honor 
which he received. The man honors the 
place no less than the place honors the 
man.” 

In his toast to “Our Guest at the Uni- 
versity of Virginia,’ Mr. E. M. Hudson 
said : 

When he entered the honored pre- 
cincts of that high school, like every 
other student, he received a message,— 
inaudible to the ears, but sounding in 
deep tones in the soul of him. The im- 
port of this message is best expressed, 
I think, in Shakspeare’s words: 


“If you were born to honor, show it now. 

If put upon you, make the judgment 
good 

That thought you worthy of it.” 


A message, indeed, of welcome, of 
warning, and inspiration. 

One of our poets, from a heart wrung 
with anguish, has bewailed these modern 
times : 
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“Of atom force and chemic stew 

Nor Socrates nor Cesar knew; 

But the old ages knew a plan— 
The lost art—how to mold a man.” 


But this art has not been lost forever, 
for Thomas Jefferson found it, planted 
it in the University of Virginia, where it 
has taken deep root, grown, flourished, 
and borne ripe fruit in the lives of its 
students. 

Charles F. Buck in dealing with his 
subject, “Our Guest as a Lawyer,” re- 
ferred to some of the notable achieve- 
ments of Mr. Farrar. He referred to 
the many constitutional questions which 
Mr. Farrar has taken up and fought to 
successful conclusions when the odds 
seemed at first blush to be against him. 

Judge John St. Paul spoke on “Our 
Guest in His Relations with the Judici- 
ary.” He told of many of the notable 
characteristics of Mr. Farrar. He said 
that in a lawsuit he sometimes made a 
terrible arraignment of an argument ad- 
vanced by opposing counsel, but never 
directed the arraignment against the man. 


J. J. McLoughlin, in speaking on “A 
Little Nonsense Now and Then,” kept 
the banqueters convulsed with laughter. 
Early in the evening reference had been 
made to the greatness of T. J. Semmes, 
deceased. 

“You don’t want to forget the Creole 
lawyer who wrote the Civil Code of 
Louisiana, when you talk about great 
lawyers,” said Mr. McLoughlin. 

“Most any lawyer can go to the Su- 
preme Court and win the prize in the 
‘lottery’ once in a while, but every law- 
yer cannot ‘cuss out’ the court and be 
right every time.” 

Congressman A. P. Pujo, of Lake 
Charles, was the last speaker next to Mr. 
Farrar. He spoke on Mr. Farrar as 
“Our Guest as a Citizen.” Mr. Pujo has 
been an intimate friend of Mr. Farrar’s 
for the last twenty-five years. He paid 


him a marked compliment when he said: 
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“Had he not been a good citizen he could 
not have been the great lawyer that he is, 
and could not have attained to such 
prominence in the profession.” 

Mr. Farrar as “Our Guest” responded 
last. With a voice full of emotion he de- 
clared that he was simply overwhelmed. 
He referred to the fact that he had been 
a practising lawyer in Louisiana for thir- 
ty-eight years, and that it was particular- 
ly pleasant to him to know that the men 
with whom he had exchanged blow for 
blow still loved him as a man and a law- 
yer. 

“Tf I have made any wounds I am will- 
ing, ready, and anxious to heal them,” he 
said. 

He said that the honor conferred on 
him by the American Bar Association 
was greater than any honor which could 
have been conferred on him by any King- 
dom and signed by the chancellor of any 
Empire. He said that it was right that 
the Louisiana Bar Association should 
take the greater part of the honor. 

He claimed much for the judiciary, and 
said the duties devolving on the members 
of the judiciary were the greatest and 
most responsible ever conferred on men. 
He pleaded for a clean bar, for from the 
men of the bar must come the members 
of the judiciary, which make the bul- 
wark of American liberties. 

In referring to the American Bar As- 
sociation, he said it was an association 
to hold up the standard of the Ameri- 
can bar. “It is founded on a code of 
ethics and good laws,” he said. “Its 
purpose is to teach the millions of people 
in this country that they must make the 
laws which they must later obey, and that 
they must not change these laws blindly.”’ 


Law Reform 


Bar Associations in many of the states, 
says the Philadelphia Press, have taken 
up the cause of reformed judicial proce- 
dure. Justice Brewer, in his lifetime, 
sought earnestly to impress on lawyers 
the necessity of such reform. The criti- 
cism of court methods and of their fail- 
ure to answer the purpose for which 
they were created, simply, promptly, and 
economically has become very loud and 
frequent. It is far better that reforms 
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should come from within than be forced 
on the courts and the bar from without. 
President Taft has been very emphatic 
in expressing his dissatisfaction with the 
procedure of our courts, both in criminal 
and civil cases. 

Recently one of the monthly magazines 
contained a long list of cases decided, 
which was appropriately entitled, “Follies 
in Our Criminal Procedure.” One of 
the cases cited was from Montgomery 
county, in Pennsylvania, where the of- 
fender escaped through the quashing of 
the indictment, because the latter stated 
correctly the exact date on which the of- 
fense was committed, instead of saying 
“on or about” a certain date. A South 
Carolina case is given which illustrates 
how justice is defeated by legal legerde- 
main when ruthless logic is untempered 
by common sense. Two pianolas had been 
stolen, and the thief was indicted for 
the larceny of “two pianos.” His law- 
yer argued that he could not be con- 
victed of stealing a piano, because it 
was not claimed that a piano was stol- 
en, and he could not be convicted of 
stealing a pianola on an_ indictment 
charging the theft of a piano. This 
logic was irresistible and the accused 
was discharged. He was immediately 
rearrested and a new indictment charged 
him with the larceny of a pianola, but 
when the case came to trial his lawyer 
was able to prove by the testimony of 
experts that a piano and pianola were 
the same thing. This being established 
to the satisfaction of the court, and as 
the defendant had already been tried for 
stealing the piano, the court ruled that 
he could not be tried twice for the same 
offense, and he was again discharged, 
and went unpunished. 

This, basing the administration of jus- 
tice on words rather than substance, 
brings the courts into a contempt from 
which they cannot escape except by re- 
form from within. The South Carolina 
case is an extreme one, yet failures of 
justice by interpretation differing from 
the pianola case in degree rather than 
in kind are very common. The bar in 
many states is quite alive to this abuse. 
The State Bar Association of Kansas has 
brought about a considerable measure 
of judicial reform in that state. The 
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Bar Association of the city of New York 
has before it an elaborate committee re- 
port outlining methods of reform in court 
procedure. A Massachusetts commis- 
sion has recently made a report on that 
old abuse of “delay of justice.” The 
American Bar Association has the sub- 
ject under consideration by an influential 
committee. 


Verdict by Three Fourths of Jury 


In discussing the question of a change 
in the method of selecting jurors for the 
courts, Mr. A. C. Binswanger, of the 
Baltimore bar, called attention to the fact 
that at the annual meeting of the Mary- 
land State Bar Association, at Old Point 
Comfort, in July of last year, a resolu- 
tion was introduced by Mr. William B. 
Smith, former member of the house of 
delegates, asking that a committee draft 
a constitutional amendment providing 
that in all civil actions and in all criminal 
cases not amounting to felony three 
fourths of the jury may render a verdict, 
and that the jury in criminal cases shall 
be judges of the facts only, and, further, 
that this amendment be submitted to the 
general assembly for passage. 

Mr. Binswanger said : 

“Why should unanimity be required in 
juries when it is no longer required in 
any human undertaking or obligation. 
The old common law was jealous of the 
liberty rights of the individual. Our 
present test is in the greatest good to the 
greatest number, the individual counts 
for nothing ; he is only a factor in making 
up the general average. The old Greek 
idea of the state was that the best gov- 
erned one was wherein the slightest 
wrong done to the meanest individual 
was the greatest crime against the com- 
monwealth,—take care of the little things 
and the big ones are protected. 

“Where a man is in jeopardy for his 
life, or the punishment be life imprison- 
ment, unanimity might well be required, 
and he escape if the jury so find; in all 
other cases a majority of the jury are as 
capable of rendering a verdict that is 
proper and exact justice as the electorate 
at any election where one vote can deter- 
mine the result. When the judges of 
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our highest tribunal divide evenly on a 
question, the decision of the lower court 
is affirmed, whether right or wrong; 
when they divide five to four, rights of 
property and liberty, no matter how 
large or important, are adjudicated. Then 
why cannot the common people who make 
up juries divide on questions of fact, 
when those learned in the law divide on 
matters of law and fact? At the pres- 
ent writing it is only necessary for a de- 
fendant to get one member of the jury 
on his side, and the jury is hung; and the 
same with the criminal, although the 
state and the litigants are put to great 
expense.” 


Lawyers’ Court of Compulsory Arbitration 


In his address as president of the Mis- 
sissippi State Bar Association, Hon. 
Thomas H. Somerville said : 

The tendency of the lawmakers to 
create new courts and administrative 
agencies reminds us of the lawyers’ court 
of compulsory arbitration recently in- 
augurated in Pittsburg, Pennsylvania. 
It is reported that this novel tribunal is 
giving entire satisfaction to the bar asso- 
ciation by which it was created, that it 
has saved the work of the judges of the 
common pleas courts in cases tried with- 
out appeals, and that it has a most de- 
terrent effect upon vicious and unmerito- 
rious litigation. Counsel for either party 
may have the case referred to the law- 
yers’ court, in accordance with the pre- 
scribed rules. Either party may appeal 
from an award. If no appeal is taken, 
execution goes as upon a judgment. It is 
now proposed to have questions of law 
certified in this court so that such ques- 
tions may be passed upon without a re- 
trial of issues of fact. Such a measure 
should, of course, be so guarded as not 
to interfere with constitutional rights, nor 
invade the province of the courts, but 
be made the means of helping and pro- 
moting their work. It is said that mem- 
bers of the able and honored Natchez 
bar, whose guests we are, have been long 
accustomed, by voluntary agreement, to 
settle questions of law and fact in their 
cases, without the labor and expense of 
court and jury trials. 











Cincinnati Law School. 


The Cincinnati Law School began its 
seventy-eighth year’s work on September 
27th. The opening address was given by 
Hon. Albert Bettinger. 

Eldon R. James, who has for a number 
of years been instructor, has been elect- 
ed to a professorship in the school. The 
subject of constitutional law, taught for 
sO many years by Prof. Henry A. Mor- 
rill, and after his retirement from the 
school, by Governor Harmon, will here- 
after be taken by Prof. Robert C. Pugh. 
Sales and insurance will be taught by 
Benton Oppenheimer. 


Columbia University. 


When the Columbia University re- 
sumed its regular sessions September 28 
a new law and political science building 
was opened to students. It will be 
known as Kent Hall. It cost approxi- 
mately $500,000. The sum for building 
it was given anonymously. 

Built of over-burned brick, trimmed 
with limestone, the new structure is set 
upon a base of granite extending from 
the street level to the level of the first 
floor. Its exterior dimensions are 205 
feet by 53 feet 8 inches and its height is 
about 82 feet above the street level. 

As might be expected of a law school 
Kent Hall has a well-equipped library, 
but it is more than that,—it is extraordi- 
nary in size and completeness. It extends 
the entire length of the building. The 
shelf capacity is 25,000 volumes, and 
there are tables and chairs for about 335 
students. Additional shelf room will be 
provided by book stacks for 80,000 vol- 
umes, and there is said to be available 
space for double this number. 

No attempt is made by the Columbia 
Law School authorities to arrange the 
work for the convenience of students oth- 
erwise occupied during the day. In im- 
proving the standard of the school the 
requirements for admission have been 
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steadily increased, so that the school since 
1903 has been upon a post-graduate basis. 
Kent Hall gets the name from Chancellor 
James Kent, author of the Commentaries. 
Chancellor Kent was connected with the 
Law School for more than fifty years. 


Georgetown University Law School. 


Opening exercises of the Georgetown 
University Law School were held in the 
assembly hall before an audience of stud- 
ents and friends that filled every seat, 
packed the aisles and open places, and 
overflowed into the hall. 

With an enrolment larger than on any 
previous year and an entering class of 
268 strong, the school starts out with a 
brighter promise than ever before. 

Justice Clabaugh referred to the good 
fortune of the school in obtaining the 
services as a member of the faculty of 
Hannis Taylor, former ambassador to 
Spain, who will lecture on international 
law and foreign relations of the United 
States. 

Among those seated on the platform 
were Chief Justice Shepard, of the court 
of appeals; Justices Gould and Wright, 
of the district supreme court; George E. 
Hamilton, D. W. Baker, J. Nota McGill, 
Charles A. Douglas, District Attorney 
Clarence R. Wilson, William Henry 
White, John W. Yerkes, and J. C. Ad- 


kins. 
University of Pennsylvania. 


The Law School of the University of 
Pennsylvania opened September 26th, 
when many changes in the curriculum 
were announced. The course in Black- 
stone, which has been given for many 
years, has been found antiquated and has 
been discontinued. The following new 
courses, which are elective, have been 
added this year: Specific performance, 
fraud, accident and mistake in equity, 
equitable doctrines, domestic relations, 
criminal procedure, and civil procedure. 
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New Harvard Law Course. 


By a recent vote the corporation estab- 
lished a fourth year of work, leading to 
the degree of J. D. (Juris Doctor). This 
will be conferred on graduates of the 
Harvard Law School, and those of other 
schools, qualified to be members of the 
Association of American Law Schools, 
upon one year’s residence after receiving 
the bachelor’s degree. 


George Washington University. 


The Department of Law of the George 
Washington University opened its doors 
September 28 for its forty-sixth session. 
Its course of instruction, originally cov- 
ering but two years, has been gradually 
expanded and strengthened, following 
the recommendations of the American 
Bar Association, until it now requires 
three years. 

To supplement moot court work and 
to give the student a more finished legal 
education, courses in brief making and 
the preparation of legal instruments will 
be inaugurated this coming season. 


Unuversity of South Carolina School of Law. 


Professor John P. Thomas, Jr., was 
elected dean of the Law School at the 
University of South Carolina at the last 
meeting of the board of trustees. 

The new dean graduated at the Uni- 
versity in the class of 72-73 and was ad- 
mitted to the bar of South Carolina in 
1880. He has practised law in Columbia, 
South Carolina, for the past thirty years, 
and is now a member of the firm of 
Thomas & Lumpkin. He is the author of 
Thomas’s Digest of the Reports of South 
Carolina and of several pamphlets on 
historical and literary subjects. For sev- 
eral years past he has been one of the 
commissioners from his state on uniform 
state laws. The legislature of South 
Carolina at its last session passed an act 
raising the standard of admission to the 
bar, and providing for a state board of 
examiners. This will doubtless result 
in an increased attendance on the Law 
School, which is the only one in the state. 
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Washington College of Law. 


The Washington College of Law began 
its fifteenth year on Friday evening, Sep- 
tember 30th, with halls crowded to their 
full capacity. The dean and founder, 
Mrs. Ellen Spencer Mussey, presided, 
making a brief opening address, closing 
with an appeal to the student body to 
“look for the best in their fellow stu- 
dents and the faculty, and in return to 
give their best as the faculty would also 
do.” Prof. Hegarty spoke on the com- 
mon law as expounded by Blackstone: 
the new member of the faculty, Prof. 
George Amory Maddox, spoke on his 
subject, the law of personal property: 
Prof. John E. Laskey spoke on the law of 
evidence, which he has taught success- 
fully for fifteen years; Prof. William 
Symons, of the Patent Office, spoke on 
the law governing registrations and pat- 
ents; Prof. Chas. W. Fitts spoke on the 
general subject of pleading; and Prof. 
Helen E. Jamison, assistant professor of 
common-law pleading, spoke of the out- 
lines recently prepared for the junior 
class. Prof. Paca Oberlin spoke on his 


subjects, constitutional law and corpora- 
tion law. 

Prof. Alfred D. Smith, instructor in 
moot court practice, and Mr. George H. 
Macdonald, clerk of the court, told amus- 
ing and instructive stories of the moot 


court experiences. Miss Emma M. Gil- 
lett, a well-known real-estate lawyer and 
one of the founders of the school, made 
a strong appeal both to men and women 
to prepare themselves to be useful as citi- 
zens and in the home to use the gifts for 
the betterment of home and state. 

The enrolment of the college is the 
largest in the history of the school, and 
maintains its record of the past two years 
of about equal numbers of men and wom- 
en in the student body. 

The dean reports that all the gradu- 
ates who took the examination for admis- 
sion to the district bar in June passed, 
and that several more will take the ex- 
amination in December. This college was 
established primarily to give women at 
the Capital the opportunity to study law 
denied them in the other white law 
schools. 





New Law Books 


“Race Distinctions in American Law.” — 
By Gilbert Thomas Stephenson, A. M., 
LL.B. (D. Appleton & Co., New York.) 
$1.50 net. 

“This book,” states the author, “is not 
meant to be a legal treatise. Although 
the sources are; in the main, constitu- 
tions, statutes, and court reports, an ef- 
fort has been made to state the principles 
in an untechnical manner.” Mr. Steph- 
enson’s work, however, is well worth 
perusal by the practising lawyer. It 
deals with a vital problem affecting mil- 
lions of our citizens, and calmly discusses 
the subject from the standpoint of the 
laws of the states and nation. It pre- 
sents such interesting questions as the 
so-called “Black Laws,” “Intermarriage 
and Miscegenation,” “Civil Rights of Ne- 
groes,” “Separation of Races in Public 
Schools and Conveyances,” the “Negro 
in the Court Room,” “Suffrage,” and 
“Race Distinctions” generally. The text 
is supported by copious citations and ref- 
erences, and is especially valuable as a 
comparative study of our laws. 


“A Lawyer's Recollections." —By George 
A. Torrey, of the Massachusetts Bar. 
(Little, Brown, & Co., Boston.) $1.50 
net. 

The author, who has followed the law 
for a period of half a century, has set 
down in an entertaining way some of the 
interesting experiences of a long and 
useful life. 

Mr. Torrey began his professional ca- 
reer as a country lawyer, but later ac- 
quired a large city practice and became 
counsel to the Fitchburg Railroad. He 
has gathered in his book much that is of 
interest regarding the customs of a half 
century ago, together with many anec- 
dotes of bench and bar. The work will 
interest both general readers and law- 
yers. He relates that the senior partner 
of the firm with which he studied “used 
to arrive at the office every morning at 
eight o’clock, remaining until one, when 
he dined. Returning at two o’clock he 


stayed until six, when he went to supper. 
After supper he returned to the office 
and never left before eight o’clock, and 
sometimes later, receiving clients and do- 
ing office work in the evening exactly 
the same as during the day. That is the 
way lawyers lived and worked in 1859, 
and there was very little nervous pros- 
tration nor were many long vacations re- 
quired.” 


“From Court to Court."—By Eugene F. 
Ware of the Kansas City Bar. Printed 
by the author. 4th ed. $2. 

This pamphlet sets forth the method of 
taking cases from a state court to the 
United States Supreme Court. It dis- 
closes the two methods by which this 
may be accomplished, and is replete with 
valuable suggestions. It discusses such 
topics as “What is the highest court of 
a state?’ “What is a Federal question ?”’ 
—as well as how to raise such a ques- 
tion, and the procedure involved in per- 
fecting and prosecuting an appeal. The 
treatise is accompanied by a collection of 
forms and a tabulation of rules showing 
what to do under forty-two different con- 
ditions. 


Archer's “Ethical Obligations of a Lawyer.” 
—1 vol. $3. 


Hagar & Alexander's “Bankruptcy Forms, 
Annotated."— 1 vol. Buckram, $6.50. 
Sold in combination with Collier on 
Bankruptcy, 8th ed. 1 vol. (Price, 
$7.50.) The two in one order, $13.50. 


“The National Bank Act and Its Judicial 
Interpretation.” —4th ed. By Albert S. 
Bolles. 1 vol. Buckram, $5. 


Cook's “Annotated Criminal Code and 
Penal Law, 1910." —(New York.) $7.50. 


Gilbert's “Annotated Code of Civil Proce- 
dure."—(New York.) 1 vol. $10. 
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“The Complete U. S. Commissioner's Man- 
ual of Practice." —By Barrett R. Welling- 
ton. 1 vol. $2. 


Frost on “Incorporation and Organization of 
Corporations.” —4th ed. 1 vol. $5. 


Hun & Smith’s “Official Court Rules.”"— 
(New York.) 1 vol. $4.50. 


“Appellate Jurisdiction of the Federal 
Courts." —By Frank O. Loveland. 1 vol. 


$6.50. 


“Bender's Health Officers’ Manual and 
Public Health Law of the State of New 
York.""—Edited by Charles J. Hailes. 1 
vol. Buckram, $2. 


Battershall on “Domestic Relations.”—1 
vol. $5. 


“Cases on Insurance.” —By George Rich- 
ards. 1 vol. Cloth, $3.50. 


“Supplement to Drinker on the Interstate 
Commerce Act."—By Henry S. Drinker, 
Jr. 1 vol. Buckram, $5. 


Recent Articles 


“Index-Digest of the Reports, Rulings, and 
Decisions of the Interstate Commerce Commis- 
sion.” —By A. B. VanBuren. 1 vol. $5. 


“Annotations for the Birdseye, Cumming & 
Gilbert's. Consolidated Laws, 1910."—( New 
York.) $1. 


Wheless on “The Laws of Mexico in Eng- 
lish.” —A compendium of Mexican law, 
officially authorized by the Department of 
Justice of Mexico. 2 vols. $10. 


Bender's “Practice Time Table.” —( New 
York.) 1 vol. $2. 


“Blackburn on Sales."—3d English ed. 
By W. N. Raeburn and L. C. Thomas. 
1 ial, Half calf, $7.50. 


Perry on “Trusts and Trustees.” —6th ed. 
2 vols. $13. 


Bender's “Village Laws.” —( New York.) 
1 vol. $5. 


“Report of the Fifth Annual Meeting of the 
Mississippi State Bar Association.” 


in Law Journals 


and Reviews 


Alaska. 

“The Forty-Ninth Star on the Flag.” 
—17 Case and Comment, 228. 

Attorneys. 

“A Point in Professional Ethics.” 
(Defense of One Known to Be Guilty.) 
—14 Law Notes, 87. 

Aviation. 

“Aviation and Wireless Telegraphy as 
Respects the Maxims and Principles of 
the Common Law.’’—42 Chicago Legal 
News, 31. 

Brokers. 


“Mercantile Agency.”—32 Australian 
Law Times, 15. 





Canal Zone. 

“Canal Zone Laws and the Judiciary.” 
—17 Case and Comment, 220. 

Christianity. 

“Christianity as Part of the Law of 
Pennsylvania.”—15 Dickinson Law Re- 
view, l. 

Conspiracy. 

“Conspiracy in Fraudulent Entries of 
Government Land.”—71 Central Law 
Journal, 219. 

Costs. 


“Costs of Next Friends.”—32 Austra- 
lian Law Times, 13. 








Recent Articles in Law Journals and Reviews 


Criminal Law. 

“The Powers of the Home Secretary 
and the Court of Criminal Appeal.”—74 
Justice of the Peace, 422, 434. 

Dentists. 

“Unqualified Dentists.”—74 Justice of 
the Peace, 410. 

Equity. 

“A Glance at Equity Jurisdiction in 
Certain Lines, and at the Question 
Whether It Is Duly Appreciated,—a Crit- 
icism of the case of Strawn v. Trustees 
of Jacksonville Female Academy.”—71 
Central Law Journal, 203. 

Evidence. 

“Shall the Legal Presumption of In- 
nocence be Regarded, by the Jury, as 
Evidence.” —16 Virginia Law Register, 
340. 


Fraudulent Conveyances. 


“Frauds and Preference.”—42 Chi- 
cago Legal News, 59. 
Fuller. 

“Chief Justice Fuller.".—14 Law 
Notes, 86. 
Injunction. 


“Origin of the Writ of Injunction.”— 
71 Central Law Journal, 168. 

Korea. 

“The Opening of Korea by Commo- 
dore Shufeldt.”—25 Political Science 
Quarterly, 470. 

Landlord and Tenant. 

“Underlessee and Covenant not to As- 
sign.”’—32 Australian Law Times, 14. 
Law Reform. 

“Pleading Reform for Illinois.”—42 
Chicago Legal News, 30. 

License. 

“The Licensing (Consolidation) Act, 
1910.”"—74 Justice of the Peace, 447, 
458. 

“Publicans and Music Licenses.” —74 
Justice of the Peace, 409. 

Master and Servant. 

“The Proposed Compensation Law.”— 
71 Central Law Journal, 185. 

“Judicial Views of the Restriction of 
Women’s Hours of Labor.”—25 Politi- 
cal Science Quarterly, 420. 

Obscenity. 

“Varieties of Criteria of Guilt in Ob- 
scenity Cases.”—71 Central Law Jour- 
nal, 150. 
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Panama. 
“Our Socialistic State of Panama.”— 
17 Case and Comment, 226. 


Philippines. 

“A Decade of Juridical Fusion in the 
Philippines.”"—17 Case and Comment, 
215. 

Porto Rico. 

“Americanizing an Old System of 

Law.”—17 Case and Comment, 218. 


Practice. 
“Principles of Practice Reform.”—71 
Central Law Journal, 221. 


Real Property. 
“Effect on Real Estate Values of the 
San Francisco’ Fire.”—25 Political 


Science Quarterly, 458. 


Receiving Stolen Property. ; 

“Found in the Possession of Such 
Person’—I.”—74 Justice of the Peace, 
457. 


Records. 

“Registration of Title-Report of Scot- 
tish Commission.” —45 Law Journal, 556. 
Socialism. 

“Marxism versus Socialism. 
Political Science Quarterly, 393. 


V.”—25 


Sociology. ’ 7 
“Recent Advances in Sociology.”—25 
Political Science Quarterly, 500. 


Subrogation. 
“Subrogation of the Surety, in Vir- 
ginia.”—16 Virginia Law Register, 321. 


Taxes. 

“The ‘Crown and Shuttle’ Case.” 
(Effect of Increase of License on As- 
sessment of Licensed Premises.—74 Jus- 
tice of the Peace, 445. 


Telegraphs. 

“Aviation and Wireless Telegraphy as 
Respects the Maxims and Principles of 
the Common Law.”—42 Chicago Legal 
News, 31. 

Trial. 

“Arguments from Testimony.”—17 Case 
and Comment, 223. 

“Directing Verdicts."—16 Virginia 
Law Register, 401. 

Uniform Legislation. 


“Reciprocal Legislation.”—25 Political 
Science Quarterly, 435. 











Law and Hocus-Pocus. —Six suspected 
pickpockets, after being fined in the Cov- 
ington police court and ordered to leave 
town, are said, according to the Cincin- 
nati Times-Star, to have turned to their 
attorney and asked: “How much do we 
owe you?” “Fifty dollars,” was the an- 
swer. 

“Cheap at half the price,” said the 
social Dick Turpins. 

Then they handed the barrister the 
fifty. In the strenuousness of their grat- 
itude they closed in around him and 
shook his hand. They do the same things 
occasionally on the back of crowded 
street cars. Only on such occasions the 
practice is facetiously referred to as “the 
wedge game.” 

The attorney was surprised at the ex- 
teut of the men’s gratitude. Afterwards 
he fell to thinking it over. Mechanically 
he felt in his pocket for the fifty. It was 
gone. The pickpockets had stolen their 
own fee from the lawyer who defended 
them. 

An ancient playwright, Charles Mack- 
lin, wrote in “Love a la Mode,” “The 
law is a sort of hocus-pocus science, that 
smiles in yer face while it picks your 
pocket ; and the glorious uncertainty of it 
is of mair use to the profession than the 
justice of it.” Probably the’ light fin- 
gered gentry were not familiar with this 
quotation, but anyway “they smiled into 
his face as they did it.” He felt their 
grasp of gratitude and innocently took it 
for its face value, while the pickpockets 
laughed within themselves at the “hocus- 
pocus” game they were working upon a 
limb of the law. 


Not Interested—An amusing incident 
happened the other day in a justice’s 
court at Bellingham, Washington, pre- 
sided over by Henry C. Beach, Esq., in 
the trial (before a jury) of the case of 
the State of Washington v. ———, for 
selling intoxicating liquor to an adjudged 
habitual drunkard. Among the specta- 
tors was a Scotchman, somewhat under 


the influence of liquor, who was appar- 
ently very much interested in the proceed- 
ings. The evidence was all in; the de- 
fendant’s attorney had presented his case 
and the prosecuting attorney was mak- 
ing the final argument. After he had 
stated the status of an adjudged habitual 
drunkard, described the depths to which 
a man might be dragged by the use of 
intoxicants, and pictured in a vivid way 
the horrors of the life of a toper, the 
Scotchman, arising in the back part of 
the room and raising his hand to his fore- 
head in a salute to the court, said, “Your 
Lordship, may I be excused? I do not 
find anything here to interest me.” 


Letters of Marque and Reprisal—An Iowa 
attorney recently received a card from a 
client, complaining that a debtor who 
owed him a balance on the purchase price 
of a horse “never shoes up or never rote 
me or aneything,”’ and ending with the 
war-like injunction “now you go after 
him and get sometin of it is oneley his 
hide.” 


A Mail Order Defense. —Recently _ the 
good government league of a county in 
Missouri employed a Chicago detective 
to go there and unearth some gambling 
dens and blind tigers. The result was 
that a number of men were indicted. 
When the case of one of them was called, 
no one answered for the defendant, and 
the judge had him brought into court. 
He was informed of the nature of the 
charge and asked if he was ready for 
trial. He saw the Chicago detective sit- 
ting there ready to testify, and, turning 
to the court, said, with much seriousness : 

“Judge, I can’t go to trial now.” 

“Why not?” queried his Honor. 

The defendant hesitated for a moment 
and then remarked, with a twinkle in his 
eye: “I have sent to Sears & Roebuck, of 
Chicago, for a good lawyer and a full set 
of witnesses, and not one of them has 
come yet.” 

‘Get ready for trial to-morrow,” ob- 
served the court, with a smile. 
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Was it Battery or Larceny2>—A San 
Francisco woman swore to a warrant for 
the arrest of her next door neighbor on 
a charge of battery, and produced a hand- 
ful of hair as exhibit A. She said that 
he annoyed her by ringing her door bell 
when he was laboring under a “jag.” 
When she opened the door and remon- 
strated with him, he grabbed her by the 
hair of her head and tore out a handful. 

“An important point is involved in this 
case,” said the judge. “If the hair is 
your own, then battery is the proper 
charge; but if it is store hair, then the 
charge should be petty larceny. 


Humane Treatment of Books.—A western 
lawyer seeks to obtain considerate use of 
his library by stamping upon the volumes 
the following directions: 

“DELLE’S BOOK. Do not remove 
it from his office. When using it, do 
not go to bed in it, break the binding, or 
soil or besmear with ink, but hold up 
the covers, and handle with care.” 


Waltzed with a Skeleton.—A_ sailor be- 
came so imbued with the earnival spir- 
it, says the San Francisco Call, that while 
passing a drug store he broke a window, 
and, reaching in his hand, seized a skel- 
eton that was on exhibition there. He 
waltzed along the street with the skele- 
ton in his arms, and, in his highly exhil- 
arated state, stepped on one of its legs, 
breaking it. A crowd enjoyed the per- 
formance, which continued until a police- 
man approached and arrested the cul- 
prit for malicious mischief. He told Po- 
lice Judge Conlan that it would not: have 
happened if he had been sober, but the 
judge said that was no excuse and sent 
him to the county jail for three months. 


Freak Taxes. —Henry VIII. taxed 
beards, and graduated the tax according 
to the status of the wearer. For ex- 
ample, the sheriff of Canterbury was con- 
strained to pay the sum of three shill- 
ings and fourpence for the. privilege of 
sporting his venerable whiskers. Eliza- 
beth likewise fixed a similar tax on ev- 
ery beard of over a fortnight’s growth. 
Elizabeth was also bent on making the 
country of a religious turn of mind, amd 
all who stayed away from church on 


Sunday rendered themselves liable to a 
fine. In 1695 it was decided that the ar- 
rival of every child into the world should 
be greeted by a tax. The birth of a child 
to a duke cost the proud but harassed 
father thirty pounds, while the advent 
of a commoner’s child into the world 
was hailed with a tax of two shillings. 
Moreover, it was an expensive matter 
to die, and bachelors and widowers also 
were compelled to pay for the privilege 
of single blessedness. With the advent 
of more constitutional days freak taxa- 
tion did not cease. It was due to Wil- 
liam Pitt that the window tax was in- 
stituted. In the reign of George I. it 
was necessary to have a license in order 
to sell hats. Then there was the tax on 
hair powder and the tax on watches and 
clocks. In the reign of George III. a 
duty of two shillings and sixpence was 
imposed on bricks. At a later period in 
the same reign bricks were divided, for 
the purposes of taxation, into common 
and dressed bricks, and the duty on each 
kind of brick was regulated according 
to its size.—T. P.’s Weekly. 


England’s Old Coal Law. —When _ coal 
was first used in England the prejudice 
against it was so strong that the House 
of Commons petitioned the King to pro- 
hibit the use of the “noxious” fuel. A 
royal proclamation having failed to abate 
the nuisance, a commission was issued to 
ascertain who burned coal within the city 
of London and its neighborhood, to pun- 
ish them by force for the first offense, 
and by the demolition of their furnaces if 
they persisted in transgressing. A law 
was finally passed making it a capital of- 
fense to burn coal in the city, and only 
permitting it to be used by forges in the 
vicinity. It is stated that among the rec- 
ords in the Tower of London a document 
was found, according to which a man 
was hanged in the time of Edward I. for 
no other crime than having been caught 
burning coal. 


Manx Laws.—Manx laws, as Mr. Hall 
Caine has pointed out.in the London 
Chronicle, are far more favorable to 
women than our own. Every woman, 
widow or spinster, in the Isle of Man, 
whether she be owner, occupier, or even 
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lodger, enjoys the franchise for the house 
of keys election. A law respecting wom- 
en, which is probably unique, was re- 
pealed early in the last century, after be- 
ing in force 240 years. “If a man take 
a woman against her will, if she be a 
wife, he must suffer death; if she be a 
maid, the deemster shall give her a rope, 
a sword, and a ring; and she shall have 
her choice,—either to hang him with the 
rope, cut off his head with the sword, or 
marry him with the ring.” Popular tra- 
dition relates that one woman who in- 
sisted on hanging her aggressor repent- 
ed after he had been suspended some 
time, cut him down and offered him the 
ring. He took it, but, remarking that 
one punishment was enough, refused to 
marry her. 


New Use for Lawyers. —““The United 
States government is now credited,” says 
the Emporia Gazette, “with having the 
finest detective service in the world. The 
organization was perfected by the De- 
partment of Justice, and Attorney Gen- 
eral Wickersham deserves a bouquet for 
the idea. 

“This organization has been in com- 
mission only a short time, but it has ac- 
complished remarkable things, and is just 
getting warmed up to its work. The 
arrest of the sugar grafters, the suppres- 
sion of the bucket shops, and half a doz- 
en other more or less sensational achieve- 
ments are due to the detective force. 

“The head of the force is a graduate 
of Yale, a man of high ability. Before 
taking his present job he was a success- 
ful lawyer. The idea of high grade de- 
tective work of an original kind appealed 
to him, and he abandoned the law to 
take charge of this government bureau. 
He selects his own assistants, and usually 
chooses lawyers of an adventurous turn. 
Their legal training is considered neces- 
sary in order that they may always work 
within the law. 

“Thus the evidence that they accumu- 
late against a man or corporation is pret- 
ty sure to hold good in court, where the 
evidence gathered by an ordinary detec- 
tive is apt to spoil a case. 

“This admirable bureau has been so 
successful in its brief existence that it 
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has attracted the admiration of Scotland 
Yard and other great foreign secret serv- 
ice bureaus, and its methods are already 
being imitated and adopted bodily. This 
means that the old-fashioned human 
sleuth is doomed. Sherlock Holmes, who 
gets down on his knees with a magnify- 
ing glass to examine the ashes of a cigar, 
looks like a rube beside the new educat- 
ed detective, who shuns everything spec- 
tacular, and attracts as little attention as 
possible. 

“There will be a new kind of detective 
fiction in a year or two, when the hack 
novelists get wise to this government in- 
novation. Instead of Old Sleuth and 
Nick Carter, with their false whiskers 
and green spectacles, we'll have ex- 
judges of the supreme court on the trail 
of second-story men.” 


Whereas.—The following notices pub- 
lished in the Lyndonville Union-Journal 
speak for themselves: 


NOTICE. 

Whereas my wife, Vera Belle Miller, 
has left my bed and board without just 
cause or provocation, I hereby forbid all 
persons harboring or trusting her on my 
account, as I shall pay no bills of her con- 
tracting after this date. 

RuFus MILLER. 
LYNDONVILLE, Vt., September 10, 1910. 


NOTICE. 

Whereas my husband, Rufus Miller, 
has refused to support me I am support- 
ing myself and paying my own bills. 

VeERA'B. MILLER. 
LYNDONVILLE, Vt., September 24, 1910. 


Hard on Missouri.—In the case of Rob- 
erts v. Railway Company, decided by the 
supreme court of California, September 
1, 1910, the court, commenting upon an 
attempt of the appellant to take advan- 
tage of a certain technical defect in the 
complaint, presented for the first time 
upon the appeal, quoted from Thomp- 
son on Negligence, vol. 6, § 7473, stat- 
ing the rule m such cases and saying: 
“Such a procedure works fraud upon the 
opposite party, and there is no authority 
for it outside of Missouri.” 
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Personal Items Concerning Bench and Bar. 





Hon. Jared 7 Sanders 
Louisiana's Chief Executive 


Upon the death of Senator McEnery, 
which occurred a few days after the ad- 
journment of Congress last June, the 
Louisiana legislature, which was then in 
session, chose Governor Jared Y. San- 
ders to fill the vacancy. This selection 
was a highly pop- 
ular one, except 
for the fact that 
many believed that, 
should the gover- 
nor accept the Unit- 
ed States senator- 
ship, which would 
necessarily take 
him away from the 
state and separate 
him from intimate 
connection with 
the Panama Canal 
Exposition enter- 
prise, which will 
mean so much to 
Louisiana and the 
South, a great loss 
to this magnificent 
undertaking would 
be incurred. 

Governor San- 
ders was urged to 
give up the sena- 
torship, which was 
within the grasp, 
and remain as gov- 
ernor of Louisiana 
until the exposition enterprise should be 
assured by the votes of the people and by 
an act of Congress. ; 

The governor listened to the appeal 
made to him, and he replied to it by ac- 
ceding to its urgent request without the 
slightest hesitation or delay. With what 
must be considered an extraordinary pub- 
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lic honor waiting the disposal of a young 
man who has set out to gain distinction 
in a great public career, it required un- 
usual courage and remarkable devotion 
to what was represented to him as a pub- 
lic duty, to induce him to sacrifice what 
may be considered 
the crown of a pub- 
lic political career 
in this country. 

Governor San- 
ders appointed 
Judge J. R. Thorn- 
ton, of Alexandria, 
Rapides Parish, to 
be a Senator in the 
place which he him- 
self had declined. 
The judge was a 
Confederate veter- 
an, he served on 
the judicial bench 
of Louisiana, and 
has been a lawyer 
in active practice. 
He is a citizen of 
the highest charac- 
ter and in every 
way worthy. He is 
an ad interim ap- 
pointee, and will 
serve until the next 
meeting of the state 
legislature. If he 
should do nothing 
more in his brief service than duplicate 
the career of Colonel Gordon, the recent 
ad interim Senator from Mississippi, he 
will deserve praise. 

The governor gives notice that he will 
hereafter appeal to the people of the 
state for their support in a primary 
election in which he will offer himself as 
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a candidate for the senatorial toga, which 
he declined at the call of his fellow citi- 
zens, who needed his great services in his 
present position, and this announcement 
only emphasizes the greatness of the sac- 
rifice he made that he might render a 
great and patriotic service. 

Governor Sanders was born in the par- 
ish of St. Mary, Louisiana, on January 
29th, 1869. He graduated from Tulane 
University in 1889. He was elected a 
member of the Louisiana house of rep- 
resentatives in 1892; re-elected in 1896, 
and chosen speaker of the house in 1900. 
In 1904 he became lieutenant governor, 
and was elected governor in 1908. He 
was formerly a member of the prominent 
New Orleans law firm of Foster, San- 
ders, Milling, & Godchaux. 


Solicitor General Lloyd W. Bowers 
died suddenly in Boston. A graduate 
of Yale in 1879 and of the Columbia 
Law School in 1882, general counsel of 
the Chicago & Northwestern Railroad 
in 1893, and Solicitor General of the 
United States in charge of the govern- 
ment’s business before the highest ju- 
dicial tribunal of the country, at fifty 
years of age, Lloyd W. Bowers, descend- 
ant of hardy English-Irish stock, climbed 
rapidly in the field of law. He was born 
at Springfield, Massachusetts, March 9, 
1859. The Bowers were prominent in 
Massachusetts and included many clergy- 
men and teachers. 

Mr. Bowers was admitted to the bar 
in June, 1882, and immediately took a 
desk in the offices of Chamberlain, Car- 
ter & Hornblower, in New York city. 
He soon won a junior partnership with 
former Chief Justice Wilson, of Minne- 
sota. In Minnesota he had a general 
practice, and later moved to Chicago, 
where, in June, 1893, he became head 
of the legal department of the Chicago 
& Northwestern Railroad. 

He was appointed Solicitor General 
shortly after President Taft’s inaugura- 
tion. 

After he became Solicitor General Mr. 
Bowers was much in the public eye, hav- 
ing figured prominently in the tobacco, 
oil, and other big trust cases. 

During his term as Solicitor General 
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no case which he argued was decided 
against him. One decision regarding 
grazing on forest reserves went against 
him by an equally divided court, but 
later the case was set for a rehearing. 

It is related that in 1879, when Presi- 
dent Taft and Mr. Bowers were in Yale 
together, Mr. Bowers was initiated into 
the Skull and Crossbones Society. Presi- 
dent Taft, then a senior, officiated at the 
ceremony. When the initiated was asked 
what his greatest ambition was, he re- 
plied : 

“IT want to be a justice of the United 
States Supreme Court.” 

“All right,” said Student Taft, “when 
I am President of the United States I'll 
make you a justice.” 

Mr. Bowers has figured conspicuous- 
ly in the gossip about the succession to 
one of the vacancies in the Supreme 
Court of the United States, and has even 
been seriously discussed, with Governor 
Hughes, of New York, in connection 
with the chief justiceship. President 
Taft has made no secret of his intention 
to appoint Mr. Bowers to the court upon 
a favorable opportunity in the near 
future, and is known to have regarded 
the Solicitor General as one of the ablest 
lawyers in this country. He received 
national attention last March when alone 
he defended the constitutionality of the 
corporation tax provisions of the Payne- 
Aldrich tariff act before the Supreme 
Court. Arrayed against him was a corps 
of the leading lawyers of the country, 
and the success of the Solicitor General 
in presenting his case stamped him, so 
his friends assert, as certain of appoint- © 
ment to the Supreme Court. 


John L. Peak died recently at his home ‘ 
in Kansas City, Missouri. He was 2" 
graduate of Georgetown University and 
the Louisville Law School, and practise ” 
his profession in Georgetown from 1862 
until 1868, when he came to Kansas 
City. From 1895 to 1897 Mr. Peak was 
United States minister to Switzerland. 
He received his appointment from Presi- 
dent Cleveland. He had practised aw, 
in Kansas City since his retirement sro:7; 
the diplomatic service. 
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South Dakota’s Attorney General 


Honorable 
S. Wesley 
Clark, Attor- 
ney General 
of South Da- 
kota, was 
born Decem- 
ber 28th, 
2G72, at 
Platteville, 
Grant county, 
Wisconsin, of 
English par- 
entage. 

He came with his parents to Dakota 
territory in July, 1882, and worked on 
his father’s farm until 1890. In that 
year he entered Redfield college, gradu- 
ating in 1894. He studied law in the of- 
fice of Dean Thomas Sterling, of the 
Vermillion Law School, then a practising 
attorney at Redfield, South Dakota, and 
attributes whatever success he may have 
had to the personal friendly interest of 
Dean Sterling. Mr. Clark was admitted 
to the bar in 1897. He practised first 
at Doland, South Dakota, as a member 
of the firm of Korns & Clark, and was 
elected state’s attorney of Spink county, 
South Dakota, in 1890. Upon Mr. Ster- 
ling’s appointment as dean of the Law 
School in 1890, Mr. Clark took up his 
practice at Redfield, under the firm name 
of Sterling & Clark. He was re-elected 
as state’s attorney in 1902. Mr. Clark 
was nominated by his party as candidate 
for Attorney General by acclamation, at 
ihe state convention, and elected in No- 
vember, 1906, and his administration of 

> office was so efficient that he was 

elected in 1908 by the largest majority 
oLany candidate on his ticket. Attorney 
General Clark is a Republican in politics. 
He takes a deep interest in all questions 
affecting the public welfare, and has been 
active in the newly organized National 
Asseciation of Attorneys General. His 
{ er read before the Association of At- 
ys General at Buffalo in 1909, on 

.» Police Power of the States,” at- 
tracted favorable comment. 
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North Dakota's Attorney General 


Honorable 
Andrew Mil- 
ler, Attorney 
General of 
North Dako- 
ta, was born 
in Denmark, 
November 16, 
1870. He em- 
igrated with 
his parents to 
the United 
States in 1872. 
His early boy- 
hood was 
spent in the 
states of New York and Vermont. In 
1880 he moved to Chickasaw county, Io- 
wa, with his parents, and until 1892 fol- 
lowed the occupation of farming. * In 
the spring of that year he began the 
study of law in the office of A. C. Ripley, 
at Garner, Hancock county, Iowa; and 
was admitted to the bar at Des Moines, 
Iowa. In May, 1894, he opened an of- 
fice for general practice at Buffalo Cen- 
ter, Winnebago county, Iowa. In the 
fall of 1896 he was elected county attor- 
ney and in January, 1897, removed to 
Forest City, the county seat of Winne- 
bago county. Mr. Miller was elected 
mayor of Forest City in 1898 and re- 
elected in 1900, serving two consecutive 
terms and one term as county attorney. 

In 1905 he moved to Bismarck, North 
Dakota, opening a law office at that 
place. He was appointed Assistant At- 
torney General in January, 1907, under 
Hon. T. F. McCue, then Attorney Gen- 
eral; but resigned in November, 1907. 
In November, 1908, he was elected At- 
torney General and has served the state 
with ability and fidelity. Attorney Gen- 
eral Miller is a member of the firm of 
Miller & Costello, of Bismarck. 





HON. ANDREW MILLER 


Theodore Sullivan, circuit judge, and 
one of the most prominent jurists in 
Ohio, died recently at Troy, in that state. 
Admitted to the bar in Montgomery 
county in 1864, he practised for a short 
time in Dayton and then removed to 
Troy, where he soon’ became prominent 
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in public life. In 1891 he was chosen 
judge of the common pleas court. In 
1899 he was elected circuit judge and 
has served with distinction since that 
time. 


William L. Vandeventer, one of the 
most prominent attorneys of Quincy, 
Illinois, died recently in that city. He 
studied law in the office of Lysander E. 
Wheat, and was admitted to the bar in 
1859 at the age of twenty-three. Be- 
fore he had practised ten years he was 
recognized as one of the ablest men in 
the surrounding country, and his advice 
was sought on all matters of public inter- 
est. In 1870 he was chosen as a delegate 
to the Illinois Constitutional Convention, 
and the records of that body show that he 
participated in several of the great de- 
bates. On the strength of his record 
in the convention he was sent to the 
state assembly, where he served two 
terms with credit to himself and to his 
constituents. 

Mr. Vandeventer was always a great 
student. When a young man he learned 
to read and write Spanish and French 
without the aid of an instructor. It is 
said of him that he was one of the few 
attorneys who have read the whole of the 
Illinois Court Reports. 

He feared no opponent, and always 
seemed to enjoy meeting one who could 
give him a close battle. Effective in de- 
livery and sound in logic, some of his 
pleas are marvels in argument and rhe- 
torical construction. 


Benjamin L. Hoyt, of Penn Yan, New 
York, died recently at the advanced age 


of ninety-two years. For nearly fifty 
years Mr. Hoyt had occupied the same 
room as his law office. There he prac- 
tised his profession, scarcely missing a 
day except Sundays. 

It is believed that Mr. Hoyt was the 
oldest practising attorney in the United 
States. It was nearly seventy years ago 
that he was admitted to the bar, and he 
practised his profession up to within less 
than three months before he died. 


The death of Judge William M. Hart, 
of the Davidson county criminal court, 
removes a prominent figure from the 
public service of Tennessee. Judge Hart 
was a man of strong common sense and 
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vigorous intellect, and exceedingly popu- 

lar in Nashville and Davidson county. 
He presided at the trial of the Coopers, 
father and son, charged with the murder 
of ex-Senator Carmack. 


Judge Samuel A. Merritt died recently 
at Salt Lake City. Judge Merritt was 
formerly of Virginia, and graduated in 
law from the Washington and Lee Uni- 
versity. He was prominent in California 
from 1849; was representative in Con- 
gress from Idaho; and later was ap- 
pointed by President Cleveland a member 
of the supreme court of Utah. 


About Our Contributors 


Henry C. Spurr, author of the inter- 
esting article on the influence of Sir 
William Blackstone on the rule in Shel- 
ley’s Case, which appears in this number, 
has been nominated for member of the 
New York state assembly for the second 
district of Monroe county, by the Demo- 
cratic party. Mr. Spurr was formerly 
assistant district attorney of Monroe 
county, and is known as a journalist of 
ability. He is at present employed on the 
editorial staff of the Lawyers Co-opera- 
tive Publishing Company. A new ar- 
ticle on “Testamentary Capacity,” writ- 
ten by Mr. Spurr, will soon appear in 
CASE AND COMMENT. 


Mr. Alexander Otis, of the Rochester 
New York bar, an article by whom, upon 
“The Stage Lawyer” appears in this 
number, has practised his profession in 
Rochester for the past ten years. He 
is a graduate of the Cornell Law School 
and was at one time secretary of the 
local civil service commission. Mr. Otis 
heretofore published a successful novel 
entitled “Hearts Are Trumps,” and the 
publishing house of Little, Brown, & 
Company have just brought out another 
book by him entitled “The Man and the 
Dragon,” based upon the successful fight 
made by a plucky young editor in a 
street railway franchise controversy 
against the “dragon” of bossism and 
municipal misrule. The book vividly 
portrays political conditions, such as 
exist in many of our cities, and its inter- 
est is enhanced by a charming love story, 
which forms part of the plot. 








Literal Interpretation of Blackstone.— 
“Speaking of corporations,” said a com- 
missioner in attendance at the Ameri- 
can Bar Association meeting, “reminds 
me of an incident that occurred back in 
Philadelphia. A body of young law 
students were attempting to delve into 
the mysteries of -Blackstone. They had 
progressed as far as the chapter of 
Blackstone on Corporations beginning, 
“We will now treat.’ Some of the bud- 
ding legal genius expressed a desire to 
do so, with the result that they got no 
further that day in their legal studies.” 


Too Smart to Be a Lawyer.—B. Davis 
Noxon was one of the ablest lawyers in 
central New York. A young man en- 
tered his office as a student and was given 
Blackstone to study. At the end of a 
month he asked Mr. Noxon what he 
should read next. “Do you understand 
Blackstone?” “Yes,” was his answer. 
“Read Kent,” was the order. In another 
month he announced that he had finished 
Kent, and “What next?” “Have you 


read Blackstone and Kent?” “Yes.” 
“Do you understand them?” “Yes.” 
“Well,” said Mr. Noxon, “you had bet- 
ter go at some other business, you are 
too smart to be a lawyer.” 

Warning to Young Lawyers. —Judge 
Clark A. Smith told a good story to 


several new-fledged lawyers who were 
visiting with him, and the youngsters 
enjoyed it thoroughly. 

In the old days, when oral examina- 
tions were still the thing, an examining 
board was pommeling an applicant with 
questions from Blackstone, Kent, and 
other legal lights. 

“T didn’t study anything about these 
fellows,” complained the applicant. 

“What did you study?” asked one of 
the judges. 

“T studied the statutes of the state,” 
he replied. “TI studied them hard. Ask 
me a question about them, and I'll show 
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The Humorous Side 


Life without laughing is a dreary blank.—Thackeray. 









- you. That is where I got my legal knowl- 


edge.” 

“My young friend,” said one austere 
judge on the examining board, “you had 
better be very careful, for some day the 
legislature might meet and repeal every- 
thing you know.”—Kansas City Journal. 


Unexpectedly Drunk. —When a _ promi- 
nent lawyer left his home at noon, his 
wife informed him she was to give a 5 
o'clock tea, and exacted a promise that he 
would assist in receiving the guests. The 
lawyer went to his club, where he drank 
numerous Scotch highballs. Suddenly 
he thought of the 5 o’clock tea. It was 
then 5:15, and an excuse came to him 
like an inspiration. Scrawling the fol- 
lowing note he sent it by messenger: 

“Dear Fannie: | am sorry to disap- 
point you, but I have been taken unex- 
pectedly drunk.” 


The Patriot's Burden. —A Washington 
lawyer recently made an impromptu 
speech, in which he used the following 
metaphor : 

“It seems to me that those who hold 
the bulwark of liberty in their hands 
ought at this time to come to the front.” 


The Status of the Jury— ‘A word to the 
wise is sufficient,” quoted the Wise Guy. 
“T suppose that is why a lawyer will talk 
to the jury for half a day,” added the 
Simple Mug.—Philadelphia Record. 


Confusing the Court—Senator William 
Alden Smith relates this storv of an 
Irish justice, of the peace out in Michigan, 
says Washingtonia. In a trial the evi- 
dence was all in and the plaintiff’s at- 
torney had made a long and very elo- 
quent argument, when the lawyer acting 
for the defense arose. 

“What you doing?” asked the justice 
as the lawyer began. 

“Going to present our side of the case.” 

“T don’t want to hear both sides argued. 
It has a tindency to confuse the coort.” 
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Vain Display—While one thing essen- 
tial to a cultured lawyer is a thorough 
knowledge of Latin, it is not necessary, 
said Hon. James P. Root, that he should 
parade his classical knowledge, for he 
might be “taken down a peg,” as was 
the young lawyer who displayed his 
learning before an Arkansas jury. His 
opponent replied: “Gentlemen of the 
jury, the young lawyer who just ad- 
dressed you has roamed with Romulus, 
canted with Cantharides, ripped with 
Euripides, socked with Socrates, but what 
does he know about the laws of Arkan- 
sas? 


According to Parliamentary Law.—Judge 
James R. Caton, of Virginia, relates an 
incident that happened “down on the 
East Shore.’ He said there was a new 
and inexperienced justice of the peace 
whose first case was a, man to be prose- 
cuted for stealing a yearling calf. The 
case was set by the justice for 8 o’clock 
one Monday morning. He opened court 
with great dignity. The only persons 
involved that were present were the 
sheriff, defendant, and his attorney. The 
prosecuting attorney failed to put in an 
appearance. The justice called the case; 
thereupon the attorney for the defendant 
moved to dismiss because the prosecution 
was not ready. This put the justice in a 
quandary. Finally he said: “Do I hear 
a second to the motion?” The lawyer 
punched his client, who, being thus tip- 
ped off, said: “I second the motion.” 

“It has been moved and seconded,” 
said the justice with rare dignity, “that 
the case be dismissed. All in favor of 
this motion say aye.” The prisoner and 
counsel voted for the affirmative. The 
sheriff cast the minority vote for the 
negative. 

“This motion is carried, and the cul- 
prit air dismissed,” said the justice. 


The Dog “Strade.”—The following is a 
literal copy of a petition filed by an at- 
torney in a Kentucky court: 

the plaintiff States that the Illinois 
Central Railroad Co is a carparation by 
the laws of the State of Kentucky au- 
therise to sue and be Suied by its car- 
prate name I. C. R. R. Co. he futher 
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says that said company has a road on 
which its runs cars from Louisvill ky 
to Paducah ky through Coun- 
ty ky and on said road his dog strade up 
on Said road on the 21 day of November 
1903 throug the negligen orcerliness of 
said company or its servant or imployes 
surprice or permitid it engin or cars to 
run over and kill said dog to his damage 
to the amount of forty five dollars for 
which he Prays Judgment a gainst the 
Deft I. C. R. R. Co for $45 dollars and 
his costs and all nisissary and proper 
relief. 
Atty for Plff 


Wanted Justice. —The following affi- 
davit was filed with a Louisiana justice 
of the peace by a colored woman desirous 
of invoking the aid of the law: 

“One M C Col. disposes and 
says that one J L Col. did wilful- 
ly and without cause slandrs me in a 
mostest abuses ways, calling me ‘pts’ 
names saying I was a beastes, cow, ninies 
coward’s and says I was a means negis, 
and fraids if he is my Brothers he is 
tyes to injus me caracters, and tryes to 
gets troumles betwens mes and my hus- 
bands, and I does payes for de courts 
may it pleases, yous hones, to ‘big’ ‘pros’ 
this cases, ans hopes you cans gibes mes 
jusses, an,s rememe,s ize is a hards wok- 
en woman,s anz need,s the law,s,” 


. A Narrow Escape—A negro was ar- 
raigned before Police Justice Mullowny 
on a charge of stealing sweet corn from 
the plant disease section of the depart- 
ment of agriculture’s experimental farm. 

After glancing over the diagnosis of 
the ailments afflicting this particular field 
of corn, the justice turned to the negro 
and said: 

“Don’t you know that corn was full 
of saprophytes, phycomyicetes, mucora- 
les, perisporiales, and erysephaceae ?” 

“O, ma Lawd, Jedge, don’ say dat,” 
gasped the negro. “Ah knowed Ise 
feelin’ mighty bad—sick in de haid an’ 
laigs.” 

“Go down for 


thirty days,” said the 
judge, “and when you get out give the 
saprophytes a wide berth.”—-Washing- 
ton Special. 








